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U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION

11/28/94

SUBJ: COMPLIANCE AND ENFORCEMENT PROGRAM
1. PURPOSE: This change transmits Compliance and Enforcement Bulletin No. 94-1,
Streamlined Enforcement Test and Evaluation Program.

2. EXPLANATION OF CHANGES: This change transmits Compliance and Enforcement
Bulletin No. 94-1, which sets forth implementing guidance for the Federal
Aviation Administration's Streamlined Enforcement Test and Evaluation Program,
which was recommended by the Vice President's National Performance Review.
This program emphasizes shorter timeframes for processing certain civil penalty
cases involving individuals presenting deadly or dangerous weapons for screening
at airport checkpoints or in checked baggage ("weapons cases").

The program will be tested at two FAA regions--Great Lakes and Southwest--for a
period of 1 year beginning December 1, 1994.

3. DISPOSITION OF TRANSMITTAL: After filing the attached pages, this transmittal
should be retained.
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U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION

4/20/94

SUBJ. COMPLIANCE AND ENFORCEMENT PROGRAM

1. PURPOSE. This change trqnsmits revised Chapter 2, Compliance
and Enforcement Policy and Objectives.

2. E;XPIANATION OF CHANGES. This change retitles Chapter 2,
Enforcement Objectives and Policy, as Compliance and Enforcement
Policy and Objectives. The revised chapter emphasizes voluntary
compliance and an increased flexibility in the exercise of
discretion and judgment by investigating personnel to choose
enforcement remedies that would best promote future regulatory
compliance. The revision includes new criteria for determining
when administrative action may be taken and an expanded
discussion of the various enforcement remedies available to the
FAA to promote compliance.

3. DISPOSITION OF TRANSMITTAL. After filing the attached pages,
this transmittal should be retained.
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U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION I 2150.3A CHG 17

I

2/4/93

SUBJ:  COMPLIANCE AND ENFORCEMENT PROGRAM

1. PURPOSE. This change transmits Compliance/Enforcement Bulletin No. 93-l that
pertains to the policy and procedures .for the collection of administratively assessed
civil penalties. The guidance contained in this bulletin supersedes paragraph m. and
figures 6 and 11 of Compliance/Enforcement Bulletin No. 90-10.

2. EXPLANATION OF CHANGES. This change provides new guidance and procedures to be
followed by Federal Aviation Administration (FAA) personnel for the collection of
administratively assessed civil penalties. In effect, the new procedures shift
primary responsibility for the administrative collection of civil penalties from the
Assistant Chief Counsel's offices to the FAA accounting offices. This change also
amends sample enforcement documents to reflect language required by the Federal
Debt Collection Act and the Federal Claims Collection Act, and implementing
regulations, and the Federal Claims Collection Standards. The new guidance also
reflects changes brought about by the FAA Civil Penalty Administrative Assessment
Act of 1992.

3. DISTRIBUTION OF TRANSMITTAL. After filing attached pages, this transmittal should
be retained.
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U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADh’llNlSlRATlON

12/18/92

SUBJ: COMPLIANCE AND ENFORCEMENT PROGRAM

1. PURPOSE. This change transmits revised pages to Appendix 4, Sanction Guidance
Table.

2. EXPLANATIOR OF CHANGES. This change provides new guidance to FAA personnel
on the imposition of sanctions for security violations by Individuals. It reflects
the FAA's new policy of allowing administrative action to be taken In non-aggravated
cases when such action will constitute an adequate deterrent, but retaining higher
sanction amounts for those cases where there are aggravating circumstances and
punitive action is required.

3. DISTRIBUTIOH OF TRANSMITTAL. After filing attached pages, this transmittal
should be retained.
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DEPARTMENT  OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION pLz&-j

9/l/92

SUW: COMPLIANCE AND ENFORCEMENT PROGRAM

1. PURPOSE. This change amends Chapter 5, paragraph 501 by deleting 501f.

2. EXPLANATION OF CHANGES. Paragraph 501f requires determination of the identity
of a military pilot who violates the Federal Aviation Regulations when an
investigation reveals that the pilot is a holder of an FAA certificate and there
is reason to question the qualification of the alleged violator. The paragraph
has been misinterpreted in the past as requiring identification of military
pilots in all circumstances. Deletion.of this section has no significant effect
on enforcement of regulations because if the military pilot holds an FAA certificate
and the investigation reveals a reason to question the qualifications of the alleged
violator, paragraph 501e requires a full investigation to be conducted in accordance
with Chapter 4 and 9 of this order. Identifying an alleged violator is an integral
part of conducting a full investigation under Chapter 4.

3. DISPOSITION OF TRANSMITTAL. After filing the attached pages, the transmittal
should be retained.
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DEPARTMENT  OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION

SUBJ: COMPLIANCE AND ENFORCEMENT PROGRAM

1. PURPOSE: This change transmits revised pages to Appendix 1, Compliance/
Enforcement Bulletin 90-8.

2. EXPLANATION OF CHANGES: This change provides new guidance to FAA personnel
on the administration of the FAA's corrective action through remedial training
program. It appears that some general aviation airmen may be under the impression
that an admission of violation is a condition for participation in this program.
The new guidance makes it clear that while an airman must cooperate with the FAA
during the investigation, an admission is not required and that the letter of
correction that follows successful completion of the training and closes out the
incident constitutes neither an admission nor an adjudication of a violation.

3. DISTRIBUTION OF TRANSMITTAL. After filing the attached pages, this transmittal
should be retained.

PAGE CONTROL CHART

Remove Pages Dated Insert Pages Dated

47 thru 54 5/18/90 47 thru 54 7/29/92

Kenneth P. Quinn
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U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATiOF\;  ADMINISTRATION

SUBJ .LCO?fD’  1 Q- ‘T- .L- XKD ENFORCEMENT PROGRAM- - . - -
1. PVRPOSE. This change transmits new pages to Appendix 1, Compliance/Enforcement
Bulletin 92-3.

2. EXPLAKATIO?;  OF CHANGES. This change transmits Compliance/Enforcement
Bulletin 42-3, guidance on enforcement action in cases involving detection of
simulated weapons during Federal Aviation Administration screening evaluations.
It provides new policies for enforcement actions on the failure of air carriers
to detect simulated weapons, explosive devices, and other test objects during
screening evaluations conducted by FAA Civil Aviation Security special agents.

3. DISTRIBUTIOS OF TRA??SMITTAL. After filing the attached pages, this transmittal
should be retained.
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U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION

/ 2150.3A CHG 12 ]

3/20/92

SUBJ: COMPLIANCE AND ENFORCEMENT PROGRAM

PURPOSE: This change transmits Compliance/Enforcement Bulletin No. 92-2, which
provides implementing guidance for a'reporting and correction policy for holders
of production approvals.
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U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION

1 2150.3ACHGll 1

2/21/92

SUBJ: COMPLIANCE AND ENFORCEMENT PROGRAM

1 .  PURPOSE. This change transmits revised pages to Chapter 2,
Enforcement Objectives and Policy, and to Chapter 12. Legal
Enforcement Action.

2. EXPI;ANATION. This change provides guidance to FAA
personnel on when revocation or suspension action shouid be taken on
an emergency basis. Generally when it is determined that the
certificate holder lacks qualifications and the certificate holder is
reasonably able to exercise the privileges of the certificate,
emergency action to revoke the certificate should be taken in the
interest of safety. Similarly, when there is a reasonable basis to
question the certificate holder's qualifications and the certificate
holder is reasonably able to exercise the privileges of the
certificate, emergency action to suspend the certificate generally
should be taken in the interest of shfety.

3. -ONOF-
transmittal should be retained:
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U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION

1 2150.3AaicI10 /

l/16/92

1. a. This change transmits new pages to Appendix 1.
Compliance/Enforcement Bulletin.

2. n- This change transmits Compliance/
Enforcement Bulletin No. 92-l. Proportional Civil Penalties. These
guidelines are a means of placing a relatively equivalent deterrent
effect on each air carrier that violates the same Federal Aviation
Regulation, by considering the size of the carrier in determining an
appropriate civil penalty amount. This change is made in response
to a recommendation from the General Aviation System Safety and
Efficiency Review.

3. After filing the attached pages,
this transmittal should be retained.
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U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION I 2150.36 CHG 9

I

11/25/91

SUBJ: COMPLIANCE AND ENFORCEMENT PROGRAM

1. PURPOSE. This  change  transmits  rev ised  p a g e s  t o  C h a p t e r  1 2 ,  Legal
Enforcement Action.

2. RACKGROUND. Chapter 2, Enforcement Objective and Policy, describes how the
appropriate enforcement action is to be determined. An important objective in
conducting the enforcement program is  to achieve uniformity of  action throughout
FAA. To accomplish this, it sometimes is important for the Washington
headquarters to quickly be aware of  actions taken by the regions.  For these
.reasons, in some cases coordination with the Washington headquarters is required
before  in i t iat ing  a n  enforcement  act ion , and in other cases information must be
sent to the Washington headquarters at the same time the action is taken.

3 . EXPLANATION OF CHANGES. This change amends the requirement for coordinating
significant enforcement actions with the Washington headquarters. The
determination of  the type of  legal enforcement action and sanction is  the joint
respons ib i l i ty  o f  the  appropr iate  reg ional  d iv is ion  and  lega l  counse l . The
p o l i c i e s ,  procedures, and guidelines set forth in this order shall  be adhered to
by all  personnel.

4 . DISPOSITION OF TRANSMITTAL. A f t e r  f i l i n g  t h e  a t t a c h e d  p a g e s ,  t h i s
transmittal should be retained.
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U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION

SUBJ:  ~IPLIANCE  AND ENFORCEMENT PR%RAM

6/17/91

PuRmSE_: This change tranmits Co@iance/Enforcemz.nt  Bulletin No. 91-l
regarding enforcement  action in case? involving drug convictions which do
not involve falsification.
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U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION

2150.3A CHG 7

11/26/90

SUBJ:  CXXPLIANUI AND mRCf%EXl PRDGF@f

I 1

PURKISE: This change transmits Ccmpliance/Enforcem?nt Bulletin No. 90-11
~1~~theSystemSafetyandEfficiencyReview  (SSER) reccmmdatims
relating to infond commmication between impectors and attorneys and
speciale@asisprograms.
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U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION

2150.3.A CHG 6 I
8/17/90

PURPOSE: ‘Ihis change transmits Conpliance/Enforcerfen tBulletinN0. 90-lOwhich
perbins tocivilpenal~assesmentautbri~. Ihe+lesofpradctzin@mrlting
theFAA~sauthoritytoassesscitilpemkieswereremsed %ischangealso~
armends the dataelaaentinField 22 toaddmde 29,XIEP~oluntaxyDisclosure,  to
Appenaix 3.
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U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION

2150.3A  CHG 5

6/26/90

SUBJ: (x]MpLIANcE AND nJEn- PFUERAM
PmmxE: Thischangetransnits~liance/~or~tBulletinNo. 90-9which
pertainstiSSEEIreammdations relating to analysis of a violation; determinatiOn
of appmpriate  sanction; and coordinition within the Office of the Chief Counsel.
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U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION

3/18/90

PURKSE: This change transmits Canpliancehforcemnt Ekilletins Nos. 90-5, 90-6,
90-7, and 90-8. No. 90-5 pertains $0 the policy and procedures for suspected '
violations of the FAA's alcohol- and drug-related prohibitions related to operation
of aircraft. No. 90-6 perbins to reporting and correction policy and implemmting
guidance. No. 90-7 describes the revised Enforcement Investigative Report (EIR)
formt in Chapter 9A to be used in all Civil Aviation Security cases and does not
change the guidance set forth in the existing Chapter 9,for the preparation of EIRs
by any office other than Civil Aviation mity. No. 90-8 describes the agency's
program of affording certificated pilot and non-pilot airmn hho violate certain
provisions of the Federal Aviation Fkgulations (FAR) remdial training in lieu of
legalenforcemm taction.
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U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION lMG3

3/5/90

PURPQSE: This change trets Ca@iance/EnfOrCenwt  Bulletins No. 90-3 and
90-4. campliance/Enforcmt Bulletb NO. 90-3 pertains to unauthorized operations
within Terminal Control Areas (TcA's). Ccanpli.anCe/EnfOrCmt Bulletin No. 90-4
pertains to Coordination of enforcemmt actions against airmen (except air carrier
personnel) in nonsignificant cases.
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U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION

2/16/90

SUBJ: (33aslmcE AND ElmDRcEMENT PRCGRAM

PURF0SE: This change transmits Conpliance/Enforcemnt Bulletins No. 90-l and
90-2. Compliance/E Bulletin No. 90-l pertains to unauthoriz&
operations within newly established Teminal Control Areas (XA'S). Compliance/
morcement Bulletin No. 90-2 pertains to enforcemmt action for cases referred
by the Inspector General of the Departmsnt of Transportation involving d.rug
convictions and falsification of applications for airman mdical certificates
regarding drug- and alcohol-related convictions ("IG Match" cases), and other
similar cases.
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U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION

2150.3A CHG 1

10/20/89

SUBJ: B AND mm- PF0GRAM
PURKEE:

5;
32
33
34
35
36

This change adds the following to Fields 20 and 22, pspenaix 3:

IG Match
AiJlEln-AlCohGl
--Drug
axman - Falsification
Alcohol/Flight Crew
Drugs/Flight Crew
Falsification/Flight Crew
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12/14/88 2150.3A

This order has been prepared tc provide ccmpliance and
enforcement program and procedural guidance for all agency
personnel.
contained

The order, which updates and revises material previously
in Order 2150.3, is designed as a ready reference for use

at all levels of the agency in the investigation, reporting, and
legal processing of enforcement cases. Any FAA employee involved in
the ampliance and enforcement program must read and becane familiar
with applicable provisicns of this order.

T. Allan McArtor
Administrator
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CEAPTERl. I-c!rION

100. PURPOSE. This order describes the authority; responsibilities,
policies, guidelines, procedures, objectives , and legal aspects of the Federal
Aviation Administration's Compliance and Enforcement Program. It is intended
to be an aid in the exercise of discretion of the various FAA elements
involved. It is recognized that this handbook does not cover every situation,
and there will be cases where deviation from the guidance is warranted. It is
expected that FAA personnel will use their judgement and experience in each
case to carry out the policies of‘the FAA.

101. DISTRIBDTION. This order is distributed as follows:

a. To the executive director level in Washington, D.C., the regional
administrator level, and center director level.

b. To the branch level in the offices of the Associate Administrator of
Regulation and Certification, the Associate Administrator for Aviation
Standards, the Associate Administrator for Airport System development, and the
Director of the Office of International Aviation.

c. To the division level in the regional,Air Traffic'and Airway
Facilities Divisions.

d. To the branch level in the regional Airports, Aviation Medical,
Civil Aviation Security, and Flight Standards Divisions.

e. To the branch level in the Civil Aercmedical  Institute, Airmen and
Aircraft Registry, FAA Academy, and Investigations and Security Divisions at
the Aeronautical Center.

f. To the branch level in the Medical Staff, Aviation Facilities
Division, and Center Counsel at the FAA Technical Center.

4. A maximum distribution to all Airports Field Offices, Flight
Standards Field Offices, and Civil Aviation Security Field Offices, and the
offices of the Assistant Chief Counsel for regions and centers.

h. A limited distribution to all Airway Facilities Field Offices, Air
Traffic Field Offices, and International Aviation Field Offices.

102. CANCELLATIONS. Order 2150.3, Compliance and Enforcement Program,
May 16, 1980, and Order 1000.9E (Enforcement Policy), dated April 4, 1988, are
cancelled.

103. EXPLANATIONOFCHANGES. This Order substantially edits Order 2150.3.
The following major changes are included in the revised Order:

a. Added policy on choosing the type and amount of sanction.

CHap 1
Par 100 Page 1
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b. Incorporated policies previously issued by memoranda and in Order
lOO9.E, Enforcement Policy.

c. Removed prior policy which is no longer current agency policy.

d. Revised in light of straightlining of FAA, including straightlining
of FAA’s legal functions.

e. Added guidance for cases involving submission to alcohol testing.

f. Added guidance for inspectors in preparing an enforcement
investigative report.

9* Incorporated requirements where counsel for the regions and centers
must consult the Chief COunsel's office on matters of enforcement.

h. Added guidance on handling enforcement actions under the Civil
Penalty Demonstration Program.

.1. Added guidance on publicizing enforcement actions.

j. Incorporated policy on providing immunity from enforcement action to
persons who provide information about violations.

k. Added guidance on FAA employee liability.

104. Erms AND FuimRTs. The following forms are stocked in the FAA Depot and
are available through normal supply channels:

a. FAA Form 2150-2, Violation Report Data - Certificate Actions,
Reprimands, Referrals (7-79), unit of issue: SE (4), NSN:
0052-00-072-2001. This form, or FAA Forms 2150-3 or 2150-4, paragraphs b and
C below, will be prepared, as appropriate, by legal counsel to record final
action on all legal enforcement cases.

b. FAA Form 2150-3, Violation Report Data - Civil Penalties, Criminal,
Miscellaneous (4-741, unit of issue: SE (4), NSN: 0052-00-606-3001.

c. FAA Form 2150-4, Violation Report Data - Hazardous Materials (7-78),
unit of issue: SE (41, NSN: 0052-00-871-0000.

d. FAA Form 2150-5, Enforcement Investigative Report, unit of issue:.
Sheet, NSN: 0052-00-875-8000. The form will be used by all elements of the
FAA for the reporting of enforcement investigations. An illustrated sample of
FAA Form 2150-5 is shown in Figure 9-l.

issue:
e. FAA Form 2150-6, Enforcement Investigative Report w, unit of

Pad, NSN: 0052-00-876-1000. The form shall be maintained by each
responsible regional division and distributed in accordance with instructions
in paragraph 1402.

Pam 2
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f. FAA Form 5280-6, Letter of Correction, unit of issue: 5-page set,
ESN: 0652-00-881-2000. This form is used by FAA airport certification
elements to report and obtain correction of violations of FAR Part 139.

105. CHANGEsTOTR1s0RDER. Changes to this order may be issued by the Chief
Counsel except that changes to Chapter 1, Introduction, Chapter 2, Enforcement
Objectives and Policy, and Chapter 3, Enforcement  Responsibilities, which
involve policy, a delegationof authority, or an assignment of responsibility,
are reserved for the Administrator. This authority may not be redelegated.

a. Any FAA employee, field office, or region may submit proposed
changes to the Assistant Chief Counsel for a region, center, or the
Regulations and Enforcement Division. Recommended changes should be evaluated
by the Assistant Chief Counsel. If counsel concurs with all or part of the
recommended changes, they shall be submitted in letter form with suggested
wording to the Chief Counsel (AGC-1). If counsel does not concur, the field
recommendations shall be forwarded, in all cases, along with a letter stating
counsel's position.

b. AGC-1 shall refer the recommendations to appropriate headquarters
offices for review, development of a recormended revision, or nonconcurrence.
my recommended revision shall be coordinated by AGC-1 with all other offices
that have enforcement responsibility.

C. Following coordination, the Office of the Chief Counsel shall
publish the revision and be responsible for the maintenance of the master
document.

d. Revisions requiring immediate action shall be published as
Compliance/Rnforcement Bulletins (see paragraph 106).

106. suPPLEME?JTALENFoRcEMENT INSTRDCI'IONS. To assure uniformity in policy
and instructions, headquarters offices and the regions shall, before issuance,
provide ACC-1 with two copies of all enforcement order supplements or
instructions for headquarters coordination and concurrence.

107. COMPLIANCE/EMQRCEMENT BULLETINS. Short term or urgent directives to
field personnel may be issued, pursuant to paragraph 104d, in the form of
Compliance/Rnforcement Bulletins, which shall be published under Appendix 1,
Compliance/Rnforcement Bulletins. Bulletins shall take precedence over
instructions in this order when it is so stated and cites the sections
involved. Bulletins may also serve to inform field and regional personnel of
enforcement activities requiring emphasis, or provide improved guidance to
assure national uniformity.

108. DEE'INITIONS. As used in this Order, the following definitions and
abbreviations are applicable unless the context clearly requires otherwise:

"AGC-1" means the Chief Counsel of the Federal Aviation Administration.

"ASAS" means Aviation Safety Analysis System (see paragraph 1401).

Chap 1
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“ASRP” means Aviation Safety Report Program.

“Assistant Chief Counsel” means an Assistant Chief Counsel for a Region,
a Center, or .the Regulations and Enforcement Division.

“EIR” means an Enforcement Investigative Report.

“EIS” means Enforcement Information System.

“FA Act” means the Federal Aviation Act of 1958, as amended,
49 U.S.C. 1301 et seq.

“HMT Act” means the Hazardous Materials Transportation Act.

“NTSB” means the National Transportation Safety Board.

109.-199. REXRVED.

Page 4 (thru 10)
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A
CHAPTER 2. COMPLIANCE AND ENFORCEMENT POLICY AND OBJECTIVES

200.. PDRPOSE. This chapter sets forth the general
policies and objectives of the FAA's compliance and enforcement
program.

201. THENEEDFORACOMPLIANC!EANDENFORC!EMENT PROGRAM.
a. A central mission of the agency is to promote

aviation safety and security in civil aeronautics. To achieve
this, the agency establishes regulatory standards and
requirements,  found in the Federal Aviation Regulations (FAR),
under the following statutory direction:

(1) The Federal Aviation Act of 1958, as amended,
(FAA&), places a duty on the Administrator to prescribe
reasonable rules and regulations and minimum standards in the
public interest.

(2) Section 103 of the FAAct requires that the
Administrator  consider the following, among other things, as
being in the public interest:

(a) The regulation of air commerce in such a
manner as to best promote its development and safety; and

(b) The promotion, encouragement, and
development of civil aeronautics.

(3) Section 316(a)(l) of the FAAct requires that
the Administrator prescribe rules and regulations "requiring
practices, methods, and procedures . . . necessary to protect
persons and property aboard aircraft operating in air
transportation . . . against acts of criminal violence and
aircraft piracy."

(4) Section 601(b) of the FAA& requires FAA to
give full consideration to the duty resting upon air carriers
"to perform their services with the highest possible degree of
safety in the public interest."

(5) The amendments made to the FAA& by the Airline
Deregulation Act of 1978 demonstrate Congress' intent that the
implementation of the FAA& must result in no decrease of the
high standards of safety in air transportation attained in the
United States. Section 102(a)(2) of the FAA& specifically
provides that one of the considerations the Administrator  must
make as being in the public interest and in accordance with

*
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*
public convenience and necessity is the prevention of any
deterioration in established safety procedures, recognizing the
clear intent, encouragement, and dedication of the Congress to
the furtherance of the highest degree of safety in air
transportation and air commerce, and the maintenance  of the
safety vigilance that has evolved within air transportation  and
air commerce and has come to be expected by the traveling and
shipping public.

b. The FAA's compliance and enforcement program is
designed to promote compliance with both the statutory and the
regulatory requirements. The program ranges from educational
and remedial efforts, including administrative action, to
punitive legal enforcement remedies, including criminal
sanctions in the most serious-cases.

c. This program is applicable to all activities
regulated by the agency for which legal enforcement penalties
are prescribed. When violations occur, whether they involve
the operation of an airport, the production of aircraft, the
performance of aircraft maintenance,
or the carrying out of civil

the operation of aircraft,
aviation security programs, FAA

personnel must take the action most appropriate to achieve
future compliance.

202. CGMPLIANCEANDENFORCEMENT PRIIx)SOPRY.
a. Voluntarv comnliance. Civil aviation safety and

security depend primarily on voluntary adherence to legal
requirements. Thus, one of our foremost efforts to achieve
compliance should be directed toward programs to promote a
clear awareness and understanding of the governing regulations.

b. Rducation. Education must be an ongoing component
for a compliance program to be successful. Consequently,  FAA
personnel should take advantage of opportunities during their
surveillance and inspection activities to enhance a certificate
holder's understanding of the regulatory requirements.  In
addition, education can be fostered through public awareness
programs and other special aviation educational efforts.

c. ,Surveillance and detection. An important element of
an effective compliance program is the prompt discovery of
instances of noncompliance.
encourage self-disclosure,

While the agency has programs to
surveillance remains the primary

method of detecting violations.
statutory mandates,

Consistent with the agency's
there must be a particularly high level of

surveillance of air carrier operations.
*
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*
d. Notifvina nersons of violations. In any situation

where FM personnel identify a potential violation, they should
take appropriate steps to notify immediately a responsible
person who can take appropriate action to prevent it. FM
personnel may use such means as counseling, an agreement to
take immediate corrective action by the aircraft operator, or
the use of the provisions of section 605(b) of the FMct with
respect to air carrier aircraft that are not in condition for
safe operation. In addition, the procedures of Compliance and
Enforcement Bulletin 90-5 must be followed in the case of
suspected violations of the FM's alcohol and drug-related
prohibitions. In cases involving the detection of simulated
weapons during FM screening evaluations, the procedures of
Compliance and Enforcement Bulletin 92-3 must be followed.

e. Investiaation and renortinq. When an investigation
is warranted, it should be conducted promptly. There must be
an unbiased gathering of all facts, focused investigation, and
accurate reporting. Poor investigation weakens the
effectiveness of the enforcement program. A violation report
without all of the facts only leads to delays that compromise
the objectives of fair and responsive enforcement. Such
reports also can mislead reviewing authorities and result in
incorrect or inappropriate actions.

f. FM resnonse to violations. Every apparent or
alleged violation must be investigated and appropriately
addressed.

(1) Firmness. The agency has a wide range of
options available for addressing violations. They range from
simple counseling and administrative action to formal legal
enforcement action. Statutory methods for enforcing the
requirements of the FAA& and the regulations governing the
safe operation of aircraft include the following: amendment,
suspension, and revocation of certificates (FM&, sections 501
and 609); civil and criminal penalties (FAAct, sections 901,
902) ; aircraft seizures (FM&, section 903); judicially
enforceable orders (FM&, section 1007); and special
investigations and other acts deemed necessary to carry out the
provisions of the Act (FM&, section 313). Regulations
governing the transportation of hazardous materials by air are
enforceable by means of civil and criminal penalties, orders
directing compliance, and equitable judicial relief (Hazardous
Materials Transportation  Act (HNT Act), sections 109, 110, and
111).

*
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to--
(2) Compliance and enforcement action is undertaken

(a) Prevent future actions that would violate
the regulations (e.g., immediate corrective action after
counseling or a letter of correction or warning notice: cease
and desist orders: injunctions);

(b) Impose punitive sanctions to deter
violations (e.g., punitive certificate actions or civil
penalties); and

(c) Achieve remedial purposes (e.g.,
administrative remedial training: voluntary remedial action
under the reporting and correction policy: certificate
suspension pending demonstration of qualifications;  revocation
for lack of qualification or competency;  or a remedial civil
penalty).

g* Fairness. To be effective, the agency's compliance
and enforcement program must be fair and reasonable in fact,
and should be perceived as fair by those subject to
regulation. This does not and should not imply an
unwillingness to apply the full force of statutory sanctions
where warranted. It does encompass the right of an alleged
violator to be given objective, evenhanded consideration of all
circumstances surrounding the allegations before final action
is taken. It also requires good faith efforts to understand
the alleged violator's position and take it into account, as
well as to apprise the alleged violator of the agency's
position in a timely manner.

.
h. Timeliness. The agency's discovery of and response

to violations also should be timely. Delays in investigation
or processing of violation reports can impact the effectiveness
of the agency's compliance and enforcement program in several
ways. Delays may permit an unsafe condition to continue if
prompt corrective action is not taken. Delays also
de-emphasize the seriousness of a given violation and diminish
the deterrent value of any enforcement action taken. The
deterrent quality of enforcement action, and effective linking
of the enforcement sanction to objective change in compliance
behavior, can be realized if investigations are diligently and
promptly conducted, and the appropriate sanction is
administered within a reasonable time period.
token,

By the same
if the allegations of violation are not sustained, any

unwarranted delay in processing the case may impose an
unjustified hardship.

*
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The time needed for investigation and processing will vary
depending on the complexities involved in each case. Certain
cases, because of their effect on safety, including the need
for emergency action, will demand immediate involvement of the
entire investigative/legal team to resolve regulatory
noncompliance quickly, sometimes in only a matter of hours or a
few days.

203. GUIDEIZNES FOR PROCESSING ENFORCEMENT ACTIONS.

Selection of enforcement action. Responsible FM
personnti must review the evidence compiled during an
investigation to determine whether a violation of the
regulations has been committed. If the evidence fails to
support a violation or demonstrate a lack of qualifications or
competency of a certificate holder, then neither administrative
nor legal enforcement action is appropriate. In determining
the appropriate enforcement action that should be taken for
regulatory noncompliance, FM investigative personnel must
consider the administrative remedies set forth in
paragraphs 203b(l) through 203b(4). The sanction guidance
policy should.be used only in those cases where a determination
has been made that legal enforcement action is warranted.

b. Enforcement remedies.

(1) Reinsnection and reexamination. When FM
- personnel discover facts that indicate a certificate holder may

not be qualified or lacks competency to hold a certificate, the
reexamination or reinspection authority of section 609 of the
FMct should be used. Reexamination or reinspection of a
certificate holder does not preclude taking punitive
enforcement action when appropriate. When a certificate holder
fails to comply with a request for reinspection or
reexamination,  FM personnel should follow the procedures of
Chapter 8, Reexamination  and Reinspection Under Section 609 of
the FMct.

(2) Remedial trainina (with administrative
action). In evaluating evidence of a violation by a
certificate holder, appropriate FM personnel must determine
whether remedial training is appropriate in lieu of legal
enforcement action. If a determination is made that remedial
training is appropriate, a certificate holder must be afforded
an opportunity for training in place of the imposition of
punitive action. The corrective action taken must be
documented. FM personnel should follow the procedures in
Compliance and Enforcement Bulletin 90-8 when remedial training
is determined to be appropriate.
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(3) Reoortina and correction.  FM personnel must

determine whether reporting and correction policies are
applicable with respect to violations by air carriers,
production approval holders, and other categories of
certificate holders to which these policies may be applied.
a certificate holder promptly discloses a violation to FM If
voluntarily and otherwise meets all of the requirements of the
reporting and correction policies,
should be issued.

then a letter of correction

(4) Administrative action. When FM personnel
conclude that none of the policies set forth in
paragraphs 203b(l) through 203b(3) apply, then they must
determine whether administrative action is appropriate by
evaluating the facts surrounding a violation against the
criteria set forth in paragraph 205.

(5) Leaal enforcement action. When FM personnel
determine that legal enforcement action should be pursued for a
violation,
enforcement

they must determine the type and amount of legal

policy.
sanction by consulting the sanction guidance

FM personnel must strictly observe limitations
periods imposed by statute or regulation for the initiation of
legal enforcement actions.

c.
Processinq.

Periodic Proaram Review of Leaal Enforcement

(1) Each Assistant Chief Counsel should meet at
least quarterly with the respective program divisions to review
the status of cases referred for legal enforcement action. The
purpose for this review is a joint counsel-program  assessment
of the case load management, with an emphasis on the timeliness
and effectiveness of case selection, investigation,
and processing.

initiation,
analysis of:

In addition, the review should include an
trends:

uniform sanctions;
inconsistent case handling: lack of

repetitious conduct: and any other
significant evaluative factors. At this review, the need to
reprioritize and process cases warranting the greatest urgency
must be considered.

(2) If an assessment indicates that more cases are
being submitted for legal handling than legal counsel can
reasonably be expected to initiate and process, without
incurring a substantial or undue backlog, the following actions
must be considered:

*
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(a) redistribute cases for processing by other

regions or headquarters staff with greater available
enforcement resources; and,

backlogged,
,(b) reevaluate the cases that are being unduly

and determine if any alternative enforcement action
would be appropriate and warranted.

(3) The reconsideration or reassessment of a given
sanction is not to be considered a weakening or lack of
enforcement resolve. On the contrary, that resolve is most
evident when both corrective and deterrent actions are taken in
a timely manner. For example, sometimes an administrative
closure action, taken immediately after a violation occurs, can
serve as a more effective deterrent than an unresponsive or
unduly delayed legal action, taken later. There is a wide
range of effective tools available to investigative personnel
and prosecuting attorneys, and all of them should be considered
in light of the circumstances of each individual case. The
tool selected should be the one that most effectively and
timely serves to correct the noncompliance and deter future
violations.

(4) When case reports are returned to investigating
field program offices, the field offices will carefully
reevaluate and quickly respond to each returned legal
enforcement case in light of the explanation provided by the
program division manager. Specific attention will be given to
the nature of the violation and other relevant mitigating and
aggravating factors and elements, and whether safety and the
public interest continue to require that legal enforcement
action be taken. If the investigating office determines that
the recommended legal enforcement action should be taken, it
will coordinate this decision with the respective program
division manager.

(5) It is the goal of the FM generally to initiate
cases referred for legal enforcement action within 180 days of
the time the violation occurred. Cases involving delayed
discovery of a violation must be expedited. It is understood
that this objective may not always be met because of: lack of
resources: case complexity; investigative delays due to
noncooperation of witnesses,
evidence:

or difficulty in obtaining
or other higher agency safety priorities. But

generally, 180 days is the expected agency norm within which
the investigation will be completed and the case will be
initiated by counsel.
cooperation,

Meeting this norm requires the closest
communication, and teamwork between investigative

and prosecuting enforcement personnel. Failure to meet the
*
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norm in any individual case will not be the sole cause for
dismissing that case. Where, however, caseloads regularly fail
to meet this norm, there should be a reassessment of office
procedures and case management, under the provisions in
paragraphs 203(c)(l) through 203(c)(4). Subparagraph 203(c)(5)
does not apply when limitations periods are imposed by statute
or regulation for the initiation of FM legal enforcement
actions. In such cases,
observed.

those time limits must be strictly

.(6) In cases where reviews indicate that delay is
not a factor, there still may be a need to make other
adjustments in case handling such as: the consolidation of
related cases involving the same airman or operator; the need
to take emergency action where a reporting office has
overlooked that need; or the need to reevaluate a case
technically. These or other similar adjustments should be
considered during these periodic program meetings.

204. PROCEDURES FORSELRCTINGC!OMPLIANCEANDRNFCRCRMENT
ACTION.

a. Proaram office resnonsibilities.

(1) The initial priorities of FM personnel must be
to correct any ongoing noncompliance and to take appropriate
action when they determine that a certificate holder lacks the
requisite qualifications or competency.

(2) Once the underlying noncompliance is corrected,
responsibility for selection of the enforcement remedy that
best fits the circumstances .begins with FM personnel who
investigated the case. In most cases, they are in the best
position to evaluate various factors, such as the alleged
violator's compliance attitude and whether an alternative to
legal enforcement action may be sufficient to achieve
compliance. Authorizing investigative personnel to make these
determinations should also result in prompt action.

(3) FM investigative personnel are expected to
exercise sound discretion and professional judgment in making
these determinations in accordance with agency policies and
guidance. The selection of administrative action or legal
action must be made in accordance with the guidance and
standards contained in this order.

(4) FM personnel should consider whether
application of progressive discipline will achieve the desired
compliance. In some circumstances,  for example, it may be
appropriate to address a first-time violation with a letter of

*
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correction. The letter, with its associated corrective action,
may be adequate to achieve sustained compliance. Should that
approach prove to fail, it may be necessary to impose a
punitive legal enforcement sanction, i.e., a civil penalty or
certificate suspension, to produce an adequate deterrent to
future violations. Repetitive violations by a certificate
holder may even demonstrate a lack of qualification warranting
certificate revocation. This progressive discipline approach
is, however, totally inappropriate in certain aggravated
circumstances, such as flying while intoxicated, intentional
falsification, and reckless or grossly careless operation of an
aircraft.

(5) The agency's response to noncompliance,
particularly the use of legal enforcement action, is intended
to deter not only the violator but others as well. FM.
personnel should consider this factor in deciding what action
is most appropriate.

(6) Agency management will periodically review the
determinations of investigative personnel in enforcement
cases. The managers will look at whether they have adequately
considered all relevant facts and circumstances in a case and
have explained their choice of enforcement action. This
evaluation will help to ensure reasonable consistency in the
manner in which violations are handled and that investigative
personnel are properly exercising their discretion.

(7) The agency will periodically review data to
determine whether the agency's response to violations is having
the desired effect of bringing about compliance. If it is not,
actions such as special emphasis programs to target particular
violations can be initiated.

b. Review of recommendations of FM investiaative
personnel. In those cases where an enforcement investigative
report (EIR) is prepared, it will be reviewed by appropriate
investigative and legal personnel to ensure consistency in the
application of agency compliance and enforcement policies. In
this review, due deference must be afforded the reporting
investigative employee's considerations in determining the
appropriate action. FM personnel at all levels, however, are
expected to exercise sound judgment and discretion to propose,
m,odify, and substitute alternative remedies within existing .
guidance to correct regulatory noncompliance. Deliberations by
investigative personnel regarding sanction determinations, as
well as communications between investigative personnel and
legal counsel, are privileged.

*
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c. Resnonsibilitv  for decidina the tvne of enforcement

remedv. FM investigative personnel, appropriate to the
violation involved, will decide, subject to the criteria in
this order, whether compliance may best be obtained through
administrative or legal enforcement action. In making this
determination, the supervisor will afford due deference to the
investigating inspector's recommendation if it is
substantiated.

d. Resnonsibilitv  for determinina leoal enforcement
sanction. If legal enforcement action is selected (e.g.,
certificate action or civil penalty action), the amount of
sanction should be determined in accordance with the guidance
contained in the sanction guidance policy. FM personnel
should give due deference to sanotion recommendations of
subordinate and client offices if they are properly justified
and explained. The amount of sanction sought in a legal
enforcement action is the product of a joint determination by
the program office and legal counsel. FAA personnel, at all
levels, however, are expected to exercise sound judgment and
discretion to propose, modify, and substitute alternative
remedies to correct regulatory noncompliance,  within applicable
policy guidance.

e. Prosecutorial discretion. Agency attorneys exercise
broad prosecutorial discretion in the handling of legal
enforcement actions. This discretion extends from the initial
determination of whether legal enforcement action is warranted
for an alleged violation through settlement of a case. FM
personnel also exercise discretion in selecting an appropriate
amount of sanction for a particular violation, within the
parameters of the sanction guidance policy. Through
application of the standards and criteria set forth in the
sanction guidance policy, FM personnel select the appropriate
penalty within the sanction ranges in the table of sanctions
based on the relevant facts and circumstances surrounding a
violation. In cases where policy permits, agency attorneys, in
consultation with program offices, may determine that an amount
or type of sanction outside the ranges is appropriate. In this
regard, agency attorneys are expected to use sound, rational,
prosecutorial judgment to make decisions that further the
agency's safety mission and the public interest. Subsequent to
the initiation of a case, agency attorneys, in consultation
with the concerned program office, may settle cases, when, in
their judgment, the settlement is warranted by the facts and
law, other litigation risks,
litigation.

and would prevent unnecessary

*
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f. Informal communications with aaencv attornevs.

Supervisors and managers of headquarters,  regional, or field
personnel involved in compliance and enforcement should
encourage open dialogue and sharing of information and opinions
between investigating program office personnel and regional and
headquarters attorneys. Open and informal communication
between the investigative and legal staffs will improve the
effectiveness of and promote consistency in the enforcement
program.

205. ADMINISTRATIVE  ACTION.
is not appropriate,

Where legal enforcement action
a warning notice or letter of correction

may be issued as provided in section 13.11 of the Federal
Aviation Regulations (FAR) and Chapter 11, Administrative
Enforcement Action. Administrative  action is not to be taken
solely as a matter of convenience or where evidence to support
a finding of a violation is lacking.
office of Flight Standards,

The operational field
or Civil Aviation Security,

Aircraft Certification,  Airports,
appropriate to the violation

involved, will decide whether compliance may be obtained best
through administrative action or through legal enforcement
action,
guidance

subject to the criteria in this paragraph or other
in this order. A decision to take administrative

actions ordinarily does not need to be coordinated above the
cognizant field office level.

a. Leaal effect. Administrative actions are not
adjudications. Neither a letter of correction nor a warning
notice constitutes a finding of violation and, therefore, the
opportunity for notice and hearing are not required.

b. General recuirements. Administrative enforcement
action may be taken in lieu of legal enforcement action when
m of the fo&lowing elements are present:

(1) Applicable law does not require legal
enforcement action:

involved;
(2) Lack of qualification or competency was not

deliberate:
(3) The violation was inadvertent and not
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(4) The violation was not the result of a

substantial.disregard  for safety or security and the
circumstances  of the violation are not aggravated.
"Substantial disregard" means:

(a) In the case of a certificate holder, that
the act or failure to act was a substantial deviation from the
degree of care , judgment and responsibility normally expected
of a person holding that certificate with that type, quality
and level of experience, knowledge and proficiency.

(b) In case the violator is not a certificate
holder, the act or failure to act was a substantial deviation
from the degree of care and diligence expected of a reasonable
person in those circumstances.

(5) The alleged violator has a constructive
attitude toward complying with the regulations;

(6) The alleged violator has not been involved
previously in similar violations:  and

(7) After consideration of elements in
paragraphs 205b(l) through 205b(6), a determination is made
that administrative action will serve as an adequate deterrent.

Evidence of con tru tive attitude
judgment*concerning  whethe: a tiolator has a'constructive

In making a
attitude, documentation showing the violator's completion of
any of the following (including recency of the attendance) may
also be considered:

(1) The FM Accident Prevention Program as
volunteer counselor or program assistant;

(2)

(3)
(PACE) Program:

(4)
safety seminars
violation:

(5)
seminars on the

The Pilot' Proficiency Award Program (WINGS);

The Pilot and Aircraft Courtesy Evaluation

FM-sponsored Accident Prevention Program
on the subject(s) implicated in the alleged

FM-sponsored, industry-conducted safety
subject(s) implicated in the alleged violation;

*
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(6) Operation Raincheck (Air Traffic Service)

programs or other visits to air traffic facilities for
familiarization and educational purposes; and

(7) Other similar safety- or security-related
programs, acceptable to the FM.

d. Remedial training. A letter of correction will be
issued to an individual certificate holder when the following
conditions are met:

(1) The inspector determines that administrative
action is appropriate under the criteria set forth in
paragraph 205bt

(2) The inspector determines that remedial training
is appropriate corrective action: and

(3) The individual successfully completes a
remedial training program developed under the guidance in
Order 8740.1B, General Aviation Accident Prevention Program,
Appendix 7.

e. Renortina and correction. A letter of correction
will be issued to an air carrier, production approval holder,
or other category of certificate holder to which the reporting
and correction policy applies,
met:

when the following criteria are

(1) The inspector determines that administrative
action is appropriate under the criteria set forth in
paragraph 205b;

(2) The inspector determines that the certificate
holder voluntarilv  and DromDtlv disclosed the noncompliance to
appropriate FM personnel before the agency learned of it (the
initial notification may be made informally, but written
notification must be made before administrative action can be
considered. Holders who fail to comply with FAR 21.3,
Reporting of failures, malfunctions, and defects, will not be
considered to have promptly disclosed the noncompliance.);

(3) The certificate holder or production approval
holder, upon discovery of the failure, has taken or has begun
to take immediate action to correct it: and

*
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(4) The certificate holder or production approval
holder has taken, or has agreed to take, remedial action
satisfactory  to the FM as may be necessary to preclude
recurrence of such failure. Any action agreed to be taken must
be in writing and completed to the satisfaction of the FM.

f. Public interest. In unusual circumstances,
administrative  enforcement action may be taken notwithstanding
the fact that the case does not meet all of the criteria above
for administrative  action. Administrative action may be taken
in those cases only upon a written explanation included in the
enforcement file by the division manager of the investigating
office of why legal enforcement action would serve no useful
purpose and that use of an administrative enforcement action is
otherwise in the public interest.

206. DE'IXRMINING THE TYPE OF LRGAL ENFORCEMENT ACTION.

a. Sanctions for Punitive and deterrent nurooses:
susoension action and civil nenaltv action.

(1) General. In general, the primary legal
enforcement tool the FM uses to enforce its regulations
against a certificate holder is certificate action. Where the
FM, in its discretion, however, determines that there is a
substantial adverse impact on the public interest from
disrupted service, and that this impact is not outweighed by
safety considerations, it is appropriate to take civil penalty
action. For example, the FM may take certificate action
against individual certificate holders and civil penalty action
against air carriers, as warranted.

Where there is a need to prevent continuing violations or other
egregious conduct, the FM will take remedial action as needed,
regardless of the impact on the certificate holder. In no case
will civil penalty action alone be taken where remedial legal
action is necessary or appropriate.

(2) Use of both certificate action and civil
penaltv action for the same violations. Civil penalty action
and punitive certificate action generally should not be
instituted against a certificate holder for the same offense.
If legal counsel is of the opinion that unusual circumstances
in any case justify deviation from this policy, legal counsel
must first consult with the Enforcement Division (AGC-300).

(3) Chanae in tvne of DroDosed sanction. The
initial enforcement action should reflect the agency's best
assessment of the appropriate sanction for the violations

*
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alleged. Each EIR should include all available information
bearing on sanction. After the initial action is issued, the
type of sanction ordinarily should not be changed unless
additional relevant facts or circumstances are presented to the
FM, upon which, in its discretion, determines that the initial
proposal was inappropriate. If the action is a significant
action for which coordination is required under
paragraph 1201a, any change in the type of sanction must be
coordinated with AGC-300.

b. Leaal sanctions for remedial nurnoses: certificate
action - susnensioq. Suspension action is appropriate where
there is a need temporarily to suspend the privileges of the
certificate pending demonstration of qualification. Remedial
suspension should ordinarily be used only when the individual
does not voluntarily surrender his or her certificate pending
reexamination (see Chapter 8).

c. Lecral sanctions for remedial nurooses: certificate
action - revocation. Revocation of a certificate is used as a
remedial measure when the certificate holder lacks the
necessary qualifications to hold the.certificate. The
continued exercise of the privileges of the certificate in such
circumstances would be contrary to safety in air commerce or
air transportation.

(1) Revocation is appropriate whenever the
certificate holder's conduct demonstrates a lack of the degree
of care, judgment,
such a certificate.

or responsibility required of the holder of

(2) Revocation is never used as a means to
circumvent dismissal of charges under applicable procedural
rules.

(3) In cases involving individuals, revocation of a
certificate or a rating should be sought whenever there is a
lack of willingness or ability to comply consistently with the
FAR. A lack of such willingness or ability to comply may be
demonstrated,  for example, by repeated or deliberate violations
of the FAR or by violations that involve grossly careless or
reckless conduct. Also, revocation is ordinarily appropriate
in egregious cases such as those involving falsification of
records.

(4) In cases involving businesses, revocation
should be sought whenever there is a demonstration of a lack of
qualifications. Revocation would normally be appropriate,  for

*
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example, in cases involving deliberate or flagrant violations
or the falsification of records. Revocation also would
generally be appropriate in cases in which the certificate
holder has committed the same or similar violations in the
recent past, or where the certificate holder no longer has, and
does not obtain in a reasonable time, the personnel or
equipment to conduct its operation in full compliance with the
FMctor FAR.

(5) Section 609(c) of the FM& mandates
certificate revocation when an airman has been convicted of
violating certain Federal or state statutes relating to a
controlled substance and (a) an airplane was used in the
commission of the offense and (b) such person served as an
airman, or was aboard the aircraft, in connection with
commission of the offense or the facilitation of the commission
of the offense. The FMct also requires the revocation of the
registration certificate of any airplane used in the commission
of such an offense when the use was permitted by the owner of
the aircraft with knowledge that it would be used for such
purpose.

(6) Given the relationship between a lack of
qualification and the public safety, a decision to revoke
ordinarily warrants invoking the agency's emergency authority
(see paragraph 206d).

d. Emeraencv susnension or revocation of certificates.

(1) Whenever it is determined that the public
interest and safety in air transportation or air commerce
require the immediate effectiveness of a suspension or
revocation, an emergency order should be issued. The authority
to issue such orders is contained in sections 609 and 1005 of
the FMct.

(2) The emergency authority will not be used for
punitive purposes; i.e., to order fixed periods of suspension.

(3) Emergency action should be taken only:

(a) When the certificate holder lacks
qualification, or there is a reasonable question as to whether
the holder is qualified; and

(b) When the holder is reasonably able as a
practical matter to exercise the privileges of the certificate.

*
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1 If it is known that a certificate

holder is unable to exercise the privileges of the certificate,
a notice proposing certificate action should be issued.

2 If, after a notice has been issued, the
certificate holder again becomes able to exercise the
privileges of the certificate and an issue of qualification
remains, the case should be converted to an emergency case.

(4) Emergency action should be taken as soon as
possible when the need for'such action is recognized. Failure
to take prompt action does not preclude the issuance of, an
emergency order when it is appropriate. If a significant delay
has occurred, however, circumstances justifying revocation or
immediate action may have changed, and consideration should be
given to reevaluating the case, including, as appropriate,
reinspection or reexamination of the certificate holder. For
example, by the time action is ready to be initiated, the
unqualified or culpable management personnel may have changed
and it may be determined that revocation is no longer
required. In such a case, another enforcement action may be
used to address the previously discovered violations.

(5) If there is a reasonable basis to question
whether the certificate holder is qualified and the holder
might reasonably be able to exercise the privileges of the
certificate, emergency suspension action pending successful

- reexamination should be considered.

(6) Oral orders. Ordinarily, orders of suspension
and revocation must be in writing, as provided in Chapter.12,
Legal Enforcement Action. If necessary, however, to protect
the safety of the traveling public and in furtherance of the
public interest, the Administrator, the Chief Counsel, the
Deputy Chief Counsel, the Assistant Chief Counsel for
Enforcement, and each regional Assistant Chief Counsel may
issue an emergency order orally to prohibit an air carrier from
operating a particular flight with a particular crewmember or
crewmembers or to suspend an airman certificate to ensure the
safety of flight of civil aircraft in air commerce or air
transportation. An oral order must be reduced to writing and
served upon the certificate holder as soon as practicable.

(7) Earlv acrencv coordination.  When an
investigating field office becomes aware of a case that might
be appropriate for emergency action, that office should
immediately notify its regional office representative who, in

*
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turn, should immediately notify the Assistant Chief Counsel for
the region. With the earliest possible notification,  these
officials can then work together to expedite processing of the
case.

briefinq.
(8) Pre-emeroencv action notification and

such as
In the case of institutional certificate holders,

air carriers and repair stations, consideration may be
given to notifying the holder in advance that emergency action
is considered likely and to briefing the holder on the bases
for such action. No certificate holder, however, is entitled
to this notification or briefing. A decision on whether to
provide this notification and briefing should be made on a
case-by-case basis,
interest,

taking into consideration safety, public
and other relevant factors. The agency may notify an

air carrier that emergency action is under consideration where,
for example, that carrier's management personnel have not been
involved in the alleged violations, and the carrier is capable
of making immediate personnel or other changes that would bring
it into compliance and satisfy all safety requirements.  In
such case, the matter might be resolvable by consent order,
deferred suspension, or some other means short of revocation.

e. Other recommended action. In addition to the
recommendation for legal enforcement action, the field office
should determine the possible need for any additional or
special enforcement action and, when appropriate, submit such
recommendations to the regional office.
recommendations for any of the following:

This may include

(1) Seizure of aircraft. Under certain conditions
described in paragraph 1208, when an aircraft is involved in a
violation of the FAR and the violation is by the aircraft owner
or person in command, the aircraft may be seized.
action,

Seizure
when appropriate, may be recommended regardless of the

status of the investigation or legal processing of any prior
violation(s).

(2) Cease and desist orders, orders of comnliance,
and injunctions. Whenever the inspector determines that a
condition requiring immediate action exists, in respect of
safety in air commerce or air transportation,  the field office
should bring the matter to the attention of the regional office
to consider the appropriateness of issuing a cease and desist
order, an order of compliance, or initiating action in U.S.
District Court for injunctive relief (see paragraphs 1209,
1210, 1211, 1212, and 1213).
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(3) Criminal nrosecution.  If the inspector's

investigation discloses any evidence of willful conduct that
could constitute violations of any criminal provisions of the
FAAct, the HMT Act, or of any other Federal criminal statute,
the field office should bring this information to the attention
of the regional office. See, Chapter 6. An inspector should
not delay a safety investigation, even though an alleged
violation may involve possible criminal violations and result
in a criminal investigation; Where the specific conduct being
investigated may also be in violation of Federal criminal
statutes, the investigative file should indicate whether or
not criminal investigation or prosecution has been initiated,
as well as the office or agency responsible for such action.
In addition, the principles of double jeopardy may preclude
punitive civil penalty action when criminal prosecution has
already occurred for the same conduct. See, U.S. v. Halter,
490 U.S. 435 (1989).

(4) Procedure. When it is determined that aircraft
seizure, an order of compliance, a cease and desist order, or
an injunction action, or criminal prosecution, is appropriate,
the field office should immediately inform the regional office
of the facts and circumstances. The inspector should complete
and process an EIR as expeditiously as possible.

(5) Consent orders. The investigating program
office and legal counsel may agree to resolve certain legal
enforcement actions with a consent order. A consent order
ordinarily will include an agreement that the violator will
take corrective and remedial action as a condition for the
suspension or forgiveness of a portion of the sanction or, in
some cases, a modification of the proposed sanction. A consent
order, for example, may be an appropriate means for resolving
several pending enforcement actions that demonstrate similar,
systemic deficiencies in an air carrier's practices and
procedures. In this case, the carrier, with the agency's
approval, might agree to take prompt corrective action to cure
the systemic deficiencies by making improvements to or updating
procedures regarding its operations and maintenance practices.
This agreement would be set forth in the consent order. A
carrier's failure to fulfill the agreement within the terms set
forth in the consent order ordinarily would result in
imposition of the entire sanction amount.

*
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207. DE!PERMINING THE SANCTION AMOUNT.

a. FM Leaal Enforcement Actions: Sanction Guidance
Policy. After determining that legal enforcement action is
necessary, FM personnel must consult the guidance set forth in
the sanction guidance policy.

b. Snecial emnhasis enforcement nroarams. It is the
policy of the FAA generally to.avoid instituting mandatory
sanction programs. At times, special situations arise,
however, that dictate the need for more effective enforcement
through increased sanctions or other measures to bring about
compliance in certain areas where existing methods are
insufficiently effective. In such circumstances,  a special

emphasis enforcement program, designed to focus on a particular
area of noncompliance, may be instituted on a national or local
geographical basis. The following procedures will apply:

(1) Special emphasis should be used only when other
methods of obtaining compliance have not been sufficiently
effective. Normally, such a program would be established with
a fixed expiration.

(2) A national program will be instituted by a
joint determination of the appropriate office or service (e.g.,
Flight Standards Service, Office of Civil Aviation Security
Operations) and the Office of the Chief Counsel. A
recommendation  for a regional special emphasis program will be
made jointly by the appropriate regional division (e.g., Flight
Standards, Civil Aviation Security) and Assistant Chief
Counsel, after coordination with the Regional Administrator. A
regional program may be implemented only with the concurrence
of the Chief Counsel and the director of the appropriate office
or service.

(3) Before instituting a special emphasis program,
consideration should be given to what public notice, if any, is
needed. In some cases, publicity may not be appropriate:  e.g.,
where only increased surveillance is needed.
letters to airmen, pilot forums,

In other cases,
appropriate.

and even press releases may be
Before the FM institutes a special emphasis

enforcement program of general applicability,  the public should
be informed by a notice in the Federal Register. Also, a
tracking method should be maintained to evaluate the
effectiveness of the special emphasis program on an ongoing
basis until termination of the program.

*
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208. INVESTIGATING AND PROCESSING ENFORCEMENT CASESUNDER

THEGEGGRAPHICALCGNCEPT.

a. The investigation and processing of enforcement
cases are the responsibilities of the region where the
violation is discovered.
enforcement:

Under this geographic concept of

(1) The field office responsible for the
geographical area in which the violation is discovered must
conduct the investigation and process the EIR, through its
parent region,
of this order,

consistent with the ins‘tructions  and procedures
except when this responsibility is transferred

as provided in paragraph 208d; and

(2) The parent region,
from its field offices,

upon receipt of any EIR's
must process those enforcement cases,

except when this responsibility is transferred as provided in
paragraph 208e.

b. Violations frequently involve the responsibilities
of offices other than the investigating office such as, in the
case of air carriers, the certificate-holding field office and
the offices of the several principal inspectors. These offices
not only have a vital interest in the conduct and outcome of
the investigation, but frequently are prime sources of the
information and expertise needed to resolve the matter. For
the purposes of this order, these offices will be referred to
as supporting field offices or regions. Investigating field
offices must ensure that timely and complete coordination is
maintained with these supporting regions or field offices
throughout the investigation and reporting process. It is the
responsibility of the supporting offices to provide the
information and assistance required by the investigating
office. Similar coordination and support must be maintained
between respective regional offices during the processing of
the case. Investigating field offices/personnel must contact
the supporting field office manager and the principal
inspector(s) at the beginning of the investigation to ensure
"need to know" requirements are met and to develop a quality
investigation applicable to the air carrier involved. The
investigating field office also must ensure that timely and
complete coordination is maintained with the supporting field
office throughout the investigation and reporting process,
including the certificate-holding principal's participation  in
determining the recommended sanction. Cooperation between the
reporting field office and supporting field office/principal

*
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inspector is important and must continue throughout the
investigation and litigation stages until final resolution of
the case.

c. While the investigating field office and its parent
region have complete authority and responsibility for the
investigation and processing of violations, appropriate
consideration must be given to any comments, recommendations,
or requests,
offices.

including requests for transfer by supporting
The investigating field office must advise a

supporting of,fice if there are recommendations or requests made
by that supporting office that cannot be accepted, along with
the reasons therefore. If the matter cannot be resolved to the
satisfaction of the supporting office, it may request
interregional review by appropriate levels of authority. The
parent region will be responsible for resolving issues during
this review. Similarly, the parent regional office, when
processing violations, must consider and resolve the -
recommendations and requests of supporting regional offices.

d. The investigating field office may transfer
responsibility for investigation, coordination, and reporting
to another field office, under mutual agreement, in cases where
a transfer would be in the best interest of the Government.
For example, a transfer may be considered when:

(1) The bulk of investigative effort or expertise
will necessarily be provided by another field office;

(2) The violation occurred within the jurisdiction
of another field office; or

(3) It becomes evident that an investigation should
be combined with investigations being conducted by another
field office. When a transfer is made, the new investigating
field office assumes full responsibility for investigation,
coordination, and reporting, and the parent region assumes full
responsibility for processing. The transferring field office
and its parent region assume the role of supporting offices.

e. A region may transfer responsibility for the
processing of enforcement cases, or related corrective action,
to another region when it is mutually agreed that such transfer
is in the best interest of the Government.

*
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(1) The Assistant Chief Counsel responsible for

processing the legal enforcement case may transfer the case to
another Assistant Chief Counsel by mutual agreement that a
transfer is in the best interest of the Government.

(a) The decision to transfer a case should be
made on the basis of the need to facilitate the efficient and
timely processing of legal action due to considerations such as
the location of scheduled conferences, discovery proceedings,
hearings, court actions,
participants,

the availability of witnesses or
or other compelling reasons.

(b) Consideration should be given to the fact
that transferring the case to another region, such as for the
purpose of holding an informal conference, often results in
duplicative efforts by the respective regions, thereby eroding
governmental efficiency, when the case must later be
retransferred for trial. Special care should be given not to
transfer a case involving an air carrier or its personnel
simply to accommodate the requester or his counsel, since
air carrier personnel and their counsel generally have
company-provided  access to the necessary air transportation to
reach the originating office. This advantage is generally not
available to general aviation airmen who may be genuinely
inconvenienced by having to travel outside their geographic
area.

(c) In the event that a case is transferred,
the receiving office will have full authority to dispose of the
case in accordance with current agency policy and procedure.
There may be special circumstances,  however, when a
transferring office requests to be consulted before final
disposition of the case. For example, this may occur where the
experience of the reporting inspector is necessary for a
complete understanding of the case.

(2) Field office responsibility for corrective
action may be transferred to another field office when a
transfer would facilitate the effective and timely
implementation of the required corrective action. The field
office receiving the case has complete control over the
disposition of the case.

f. Offices responsible.for the final closing of
enforcement cases, both administrative and legal, should ensure
that all investigating and supporting offices are apprised of
final disposition.

*
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209. wmlJ?X OR CCN!FROVRRSIA& RRFGRCR&lRRT CAGES. For
purposes of this paragraph, %omplex or controversialw cases
are those requiring or warranting substantial coordination
among FM elements or extensive preparation for potential
enforcement litigation.

a. The following are examples of potentially complex or
controversial cases:

(1) Alleged violations warranting initiation of a
formal investigation in accordance with FAR Part 13.

(2) Cases requiring extensive interregional
coordination.

(3) Cases involving extensive violations by, or
significantly  severe penalties against, major institutional
respondents (such as air carriers and aircraft manufacturers).

(4) Cases that, because of the allegations or
parties involved, will have national impact.

(5) Cases involving or that may involve seizure of
aircraft or the need for specialized enforcement action such as
injunction.

b. To ensure the effectiveness of the enforcement
program in complex or controversial cases, it is essential that
these cases be identified at the earliest possible stage. In
all cases, it is the FM investigative employee's
responsibility  initially to determine the investigative effort
to be undertaken. These cases can best be identified in terms
of the nature and scope of this effort. FM investigative
personnel should anticipate, to the extent possible, the
likelihood that a case will involve complex and substantial
issues of fact or will otherwise reguire a special
investigative effort,
Typical considerations

or will receive unusual publicity.
include:

(1) Whether the case substantially involves
responsibilities  of other FM offices. Interregional
coordination is often required, for example, in the case of
complex or controversial air carrier maintenance violations
that may involve engineering analysis and other type
certification  issues.

*
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(2) Whether the action contemplated is consistent

with action being taken in other regions and with national
policy.

(3) Whether the case involves controversial
regulations; e.g., the use of flight data recorder tapes.

(4) Whether there are allegations of FM
Wcomplicity.w

(5) Whether potential criminal violations exist.
If so, appropriate coordination with the Department of Justice
or the Office of Inspector General is required.

c. FM investigative personnel, through their office
managers, should alert the appropriate division in the regional
office, whenever a complex or controversial case is under
investigation. For complex or controversial Flight Standards
cases, the regional office should then alert the Flight
Standards National Field Office (AFS-500). This will enable
timely planning of the investigative effort to be undertaken.
The Division Manager, in turn, must consult with the
appropriate Assistant Chief Counsel to determine, for example,
whether an order of investigation is appropriate and what types
of records or other evidence should be sought. To the extent
practicable, counsel should notify AGC-300 whenever it appears
that a complex or controversial case is under investigation
with the potential for national significance. .

d. Experience in complex or controversial cases has
demonstrated the importance of legal counsel's participation at
the investigative stage. Rather than awaiting completion of
the report of investigation, the Assistant Chief Counsel should
take the initiative early to ensure that investigative
personnel are counseled properly in evidentiary matters and
that only legally provable violations are pursued. Counsel
should personally observe the investigative effort whenever
necessary for proper development of the complex case. In cases
likely to lead to civil penalty or other litigation in the
United States courts, the Assistant Chief Counsel should advise
the U.S. Attorney or the Department of Justice, as appropriate,
as early as practicable.

e. As in all enforcement cases, success in prosecuting
violations in a complex or controversial case depends upon the
quality of the investigation supporting it. Early involvement
by counsel may reduce the need to supplement an investigation
after review by counsel.

210. - 299. RESERVED.
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2150.38

300. PURPOSE. This chapter describes the responsibilities  of various FAA
elements in carrying out the FAA's compliance and enforcement program.

301. CoopERATION AND CQMUNICATION WITHIN FAA.

a. All offices and services, including those which do not have primary
responsibility in the enforcement program, shall assist in the execution of
the program.

b. Tb assure the highest possible degree of coordination and
consistency in carrying out the enforcement program, elements of the agency
engaged in investigation or prosecution of enforcement cases shall maintain
communication with other elements whose responsibilities are or may be
affected by such cases.

302. IIEADQUARTERS. Within FAA headquarters, the Chief Counsel and the
Executive Director for Regulations and Compliance have the overall
responsibility for carrying out the enforcement policies established by the
Administrator. These offices establish procedures and guidance for
implementation of the agency's enforcement program, and monitor and evaluate
regional enforcement activities to ensure efiectiveness  and uniformity. They
also handle special investigations and enforcement actions as directed by the
Administrator.  They will advise the Administrator of any deficiencies or
discrepancies and will un3ertake any special investigative or enforcement
ac:;r*:i that may be directed. The Chief Counsel may determine that the handling
of legcll enforcement action in a case of national importance be coordinated
with or transferred to headquarters. The Office of the Chief Counsel.will,
when appropriate, review enforcement actions taken by the regions.

3ci.q. T'EGIONS.

a. Program divisions. The appropriate regional divisions implement and
:?anage the FAA Enforcement Program within their respective areas of
rti:i---Isibility  as prescribed in this order. All actions taken by field
personnel shall be reviewed by appropriate regional division managers or their
designees to ensure fair and equal treatment and provide assurance that action
taken will serve to promote safety and protect the public interest. The
regional division manager shall ensure that their enforcement program, as well
as any individual enforcement action, is handled in accordance with the Order
and will periodically provide the investigating office with the status of
enforcement actions investigated by that office. Regional offices shall
advise their counterparts in Washington of significant enforcement activities.

b. Assistant Chief Counsel. The Assistant Chief Counsel process all
violation reports requiring legal enforcement action or referral, and provide
legal guidance and counsel on enforcement matters, except those violation
reports identified in paragraph 1002.
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304. AERoNAuTICALCENPER. The Assistant Chief Counsel for the Aeronautical
Center is responsible, pursuant to Title 5 of the FA Act and FAR Part 13, for
suspending or revoking an aircraft registration certificate for any cause that
renders such aircraft ineligible for registration.

305. FIELDOFFICES. Field offices conduct surveillance inspections of
persons, aircraft, or operations subject to the regulations to determine
compliance with the regulations and any lack of qualifications, and
investigate, coordinate, and report violations of all regulations which are
discovered within the geographical area and for which they have enforcement
responsibility.

306. AIR TRAFFIC SERVICE. Air traffic control personnel at centers, towers,
and flight service stations are in a unique position to observe apparent
violations or lack of qualification of airmen. Each Air Traffic Service
facility is responsible for promptly notifying the appropriate FAA field
office of any incident or complaint which may involve violations of Federal
regulations for which the FAA is responsible. Each facility shall provide the
appropriate FAA element with factual information concerning such incidents,
including tapes, transcripts , etc., as soon as permitted by their air traffic
control responsibilities but, in any event, not later than 24 hours after
becoming aware of an incident or after a request from an FAA inspector.

307. ALL AGENCY EMPUXEES. Any agency employee who becomes aware of an
apparent violation by, or apparent lack of qualification of, any person
subject to the Federal Aviation Regulations, shall report such information to
an appropriate FAA office. Employees shall cooperate with any further
investigation and provide testimony or other information as required. All
agency emoloyees involved in the enforcement process should be alert to their
responsibility to identify problems involving regulations or enforcement
procedures which need correction. For example, when a regulation has proven
too vague for effective enforcement, or a current procedure unnecessarily
cumberscxne, the matter should promptly be brought to the attention of the
regional division. The regional division shall forward the recommended
changes to the Assistant Chief Counsel for Regulations and Enforcement
(AGC-2001, through the Assistant. Chief Counsel for the region. AGC-200 will
acknowledge receipt of the recommendation, and coordinate an evaluation of the
recamwndation  with the headquarters office(s) of primary responsibility for
the regulation or procedure. The individual making the recommendation will be
advised as to any decision or action taken on the recommendation.

308. OFFICE OF INSPECPCR GENERAL. The Inspector General Act of 1978 (5 USC
Appendix 1) established the Office of Inspector General in the Department of
Transportation, as an independent and objective unit to conduct and supervise
audits and investigations relating to programs and operations of the
Department.

a. In setting these responsibilities, the Office of Inspector General --
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(1) Provides leadership and coordination, and recormrends policies
designed to pranote economy, efficiency, and effectiveness of audits and
internal investigations to prevent and detect fraud and abuse in Department
programs ,and operations: and

(2) Provides a means for keeping the Secretary and the tigress
fully and currently informed about problems and deficiencies relating to the
administration of Department programs and operations, including the necessity
for, and progress of, corrective action.

b. The Inspector General does not have any responsibility or authority
for enforcing compliance with aviation safety regulations under the
jurisdiction of the FAA.

309.-399. RESERVED.
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CHAPTER 4. INVESTIGATION OF VIOI;ATIONS

400. PURPC6E This chapter furnishes the inspector with general guidelines
for an investigation. The guidelines are not all inclusive and are not a
substitute for ccmmon sense and good judgment. The investigation will vary
with the type of violation. If in doubt, call legal counsel.

401. ROLE OF THE INSPECIOR  IN AN INVESTIGATION. The inspector's role in an
investigation is to gather facts, evidence, and documents, to analyze that
information, and to make recommendations concerning enforcement actions. The
inspector should recognize that Enforcement Investigative Reports (EIR's) may
be revie.& by several levels of the district office, the region, and legal
counsel before an agency determination is made as to whether agency
enforcement will be taken and if action is taken, what sanction will be
imposed. AS a result, if the inspector discusses with the alleged violator
the likelihood of enforcement, or possible sanctions, there is a likelihood of
misleading the alleged violator or making statements which may later prejudice
prosecution of the case. The inspector should, therefore, avoid discussing
with the alleged violator or others whether action will be taken and possible
sanctions.

402. PLANNING AND INITIATING THE INVESTIGATION.

a. Upon receipt of information indicating a possible violation, the
inspector should determine whether there is any basis for an investigation.

b. Before initiating an investigation, an inspector should consider the
circumstances and the nature of the violation, and develop an investigative

_ plan of action. As the investigation. progresses, reevaluate the plan and
revise as necessary. Coordinate the plan with supervisors, supporting
offices, and legal counsel, if necessary. Consider the following:

(1) What section of the Act or regulation is involved in the case?
Read the regulation. Determine which elements of the regulation are necessary
to establish a violation. Use the elements to form an investigative plan.

(2) What evidence is needed? Where is it located? How will it be
obtained?

(3) What records should be checked? Will they be furnished
voluntarily?

(4) Which witnesses, including the alleged violator, need to be
interviewed? At what stage of the investigation should they be interviewed?
Are written statements needed? (Note: in all cases a signed statement should
be obtained from each witness, if possible.)

(5) Will there be a need for the Administrator's power under
Section 1004 of the Act to subpoena witnesses and records?

(6) Is there a possible criminal violation?
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(7) Is there a need for irmaediate action? Consider an emergency
action or other immediate action in situations where delay for routine
handling may jeopardize public safety. For instance, an airworthiness
inspector who finds an air carrier aircraft about to be used in air
transportation, that is not in condition for safe operation, shall notify the
air carrier of that condition in accordance with Section 605(b) of the FA
Act. (See, Figure 4-1) .

(8) The plan should ensure the evidence gathered will establish who
did or did not do what, where, when, why, and how.

(9) Reevaluate the plan.

c. In all investigations, an EIR report number (case code number) will
be assigned for logging and processing within the ADP system. It provides
future reference to all matters relating -to the case (see Chapter 14). When
formal.fact  finding investigations are conducted by a specially designated
team, the team should assure that a field office or region is designated to
assign a case code number for the investigaticn. The special team should
coordinate with the field office, and prepare an EIR.

d. Where the alleged violation involves an air carrier operating
certificate, a production certificate, a type certificate, an air agency
certificate, or a standard security program, the investigating office should
alert and coordinate with the appropriate supporting office prior to issuing
the letter of investigation. Telephone notification is encouraged. The team
should provide the supporting office copies of all letters of investigation.

e. 6-month rule. Where the alleged violation occurred more than 6
months prior to the issuance of the Notice of Proposed Certificate Action,
suspension other than for a lack of qualifications may be barred by the NTSB
“Stale Complaint” rule (49 CFR 821.33), except where: (1) the FAA was not
aware of the violation until well after its occurrence and would not, through
diligent effort have known of the violation at an earlier date, in which case
the action may be brought with a “reasonable time” after the FAA became aware
of the violation, or (2) in those cases where “good cause” is shown for
proceeding notwithstanding the delay. To avoid being unable to take
suspension action where appropriate, all cases must be investigated
expeditiously to afford legal counsel sufficient time to issue the Notice
before action is barred. Doubtful cases should be coordinated with legal
counsel as early as possible.

403. D OF INVBTIGATION.

a. Although not required, an alleged violator normally iS notified in
writing of an agency investigation. The letter should state that an agency
investigation is being conducted, and should invite cormnents from the alleged
violator on the circumstances of the incident.
included in the file.

A copy of the letter should be
Where additional violations are discovered during the

investigation, the inspector should use judgment as to whether another letter
of investigation should be sent. Evidence should show that a violation may
exist before a letter of investigation is issued. Failure to send a letter
shall not obstruct the ongoing investigation.
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b. In cases involving companies with complex organizational structure,
care should be taken to assure that the letter is addressed to the responsible
official. The investigating inspector may obtain advice on such matters from
the supporting office.

c. In the preparation of the letter of investigation, the following
guidelines should be observed (see sample letters of investigation, Figures
4-2 through 4-7):

(1) Although the letter is not intended to be a statement of
charges, it should inform the alleged violator of the activities being
investigated. Specific sections of the Federal Aviation Regulations should
not be cited unless specific regulatory reference is needed to accurately
identify the incident. If the facts and circumstances are adequately
presented, the letter of investigation need only state that there may have
been a violation of the Federal Aviation Regulations. .

(2) Specify a time limit for reply. Normally 10 days is
sufficient. Additional time may be necessary in foreign cases. Any reply
received after such deadline should be considered. If the file has been
forwarded to the regional office, the reply should be forwarded with an
analysis, including a discussion as to whether the reply changes the
inspectors conclusions.

(3) Request that specific relevant documents be retained or made
available.

(4) If the alleged violator is an individual, include the Privacy
Act Statement. See Figure 4-9.

d. The letter of investigation generally is sent by certified mail with
return receipt requested, so as to establish a record of notice to the party
under investigation. If personally delivered, document the delivery in the
file.

e. Distribution of the letter of investigation.

(1) The original letter of investigation is directed to the alleged
violator.

(2) Send a copy to supporting FAA offices.

f. If at the conclusion of the investigation there is insufficient
evidence to pursue the matter, the inspector may write the alleged violator a
letter advising that the evidence is insufficient to support the violation and
that the matter is not being pursued. In cases in which there is a reasonable
question whether evidence supports a violation, the inspector should consult
regional divisions prior to advising the alleged violator. See Sample Letter
of Notification, Figure 4-8.
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404. OBTAINING VIOLATION HISTORY AND OTHER INEW?MATION.

a. Violation history and other information needed for the investigation
should be obtained at the beginning of the investigation. Violation and
accident information may be directly retrieved from several autcmated
information systems, as follows:

(1) Violation history and/or accident history may be obtained from
the AID/US Display and Profile program under EIS. Thisprogram provides
access to essential data taken from several separate data files of the
Accident/Incident Data System (AIDS) and the Enforcement Information System
(EIS). Problems or questions should be addressed to the local EIS system
manager or the ASAS hot line.

(2) EIS records containing an airman rebuttal statement, under the
provisions of the Privacy Act, are available only from AVN-120. Requests for
release of this information should be referred to the National Data Safety
Branch, AVN-120.

(3) In addition to retrieving the information above by direct
access to the appropriate system, the user may obtain such information through
the commercial timeshare vendor. This service can provide more complex
interrogations than the simple available query under the AIDS/EIS Display and
Profile. Contact the National Safety Data Branch or your local Management
Systems Division for information on timeshare access and usage.

(4) Requests may be submitted to National Safety Data Branch,
AVN-120 for a written reply.

b. Other information may be obtained as follows:

(1) Airman certificate and aircraft registration data may be
obtained from the National Data Base Interface (NDBI) application which
provides access to the Airmen and Aircraft Registry files located on equipment
at the Mike IWnroney Aeronautical Center's Data Services Division (AAC-300).
Questions regarding the information should be addressed to the Aircraft
Registry (AAC-250) or Airmen Registry (AAC-260) Branches at the Aeronautical
Center. Problems or questions concerning system access should be directed to
the ASAS hot line.

(2) Criminal history and background information should be sought
through the regional Civil Aviation Security Division.

(3) Airmen medical records may be obtained from Aeromedical
Certification Branch, Mike Monroney Aeronautical Center, Oklahoma City.

405. EVIDENCE OF VIOLATIONS.

The object of the investigation is to obtain evidence to establish
whethe:*a violation occurred. Evidence includes all the means by which any
alleged fact tends to be established or disproven. It is the means by which
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we prove or establish the facts set forth in FAA legal notices. If there is
doubt as to the relevance of a particular piece of evidence, it should be
secure.1 and preserved from the outset.

b. Evidence may be obtained from any place or source ti;iere it is
legally available. An investigation at the scene of a violation often will
assist the inspector in the collection and analysis of evidence. There is no
substitute for the inspector's personal observations, which should be placed
in writing as soon as possible. The inspector must not only accurately obtain
the facts and circumstances, but must prepare a report which clearly conveys
such facts and circumstances. .

c. Hearsay evidence,
violations.

in many circumstances, may be used to prove
Inspectors should not hesitate to report any information that

could possibly be used as evidence. Hearsay evidence can be very helpful to
the investigator in that it often leads to persons who do have direct
knowledge of the incident, or knowledge of important documents. Furthermore,
it may be helpful to the attorney in cross-examination of a hostile witness or
the person involved. For these reasons, the inspector should report all
evidence that could be pertinent to the case.

d. The types of evidence used to document the investigative report
include witness statements, photographs, charts, maps, and diagrams; documents
and records: and physical evidence.

406. 1NrERv1EWs.

a. Generally, all knowledgeable  witnesses of an alleged violation
should be interviewed and the information reported. Where there is more than
one person who witnessed an incident, the number of those witnesses to be
interviewed will depend largely upon the nature of the case, the proof
required, and, to some extent, witness availability. Duplicative or
repetitive testimony is desirable because it gives weight to the evidence and
insures the availability of witness testimony in the event that one or more
key witnesses later are unavailable. Selection of the particular witnesses
should be based on the likelihood of their knowledge about the incident and
their competence to relate the information sought. Same c-n sources for
the identity of possible witnesses are:

(1) Passenger manifests.

(2) Air traffic controllers.

(3) Records and personnel of organizations, such as air carriers,
air taxis, etc.

(4) Airport personnel.

(5) Meal restaurants or bars that may have served the person.

(6) Pilots and mechanics who may have pertinent information.
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(7) Persons who work or reside in the area of the incident.

(8) Health personnel who may have examined the person involved.

(9) State and local police.

b. If the inspector witnesses a violation, the inspector should prepare
and sign a statement covering all of the pertinent facts of which the
inspector has personal knowledge.

c. Every effort should be made to interview witnesses face to face or
by telephone. The technique used will vary depending on circumstances, but
the following general guidelines may be of assistance.

(1) Plan the interview to assure that the interviewer is thoroughly
prepared and that the best environment in which to hold the interview is
selected.

(2) Put the person interviewed ‘at ease.

(3) Maintain control of the interview.

(4) Assure from the outset that the witness understands that any
information furnished may be used as evidence in subsequent enforcement
proceedings. No promises of confidentiality can be given without prior
consultation with FAA legal counsel. However, if a witness requests imnunity
in exchange for information regarding safety, the inspector shall imediately
proceed in accordance with paragraph 1302 of this Order.

(5) Do not discuss with witnesses any possible enforcement action
or sanctions, or grants of immunity. Do not divulge sources of information!
except where necessary.

(6) Request a signed statement.

(7) Plan questions which will accomplish the objective. The broad
or general question often is effective to open up areas of discussion.
Specific searching questions are good for getting specific information,
clarification, and conclusions.

(8) Be attentive and listen.

(9) Take notes if practical to do so. This will vary with
circumstances, but if notes are not taken at the interview, make notes
immediately after the interview and document the time and date when the
interview took place.

(10) Summarize the interview with the witness to verify the
interviewer's understanding and recollection of all pertinent points. Give
the witness an opportunity to make any additional comments.
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(11) Prepare a separate report of the interview, including the
inspector's own observations and evaluations. Note that this should be a
separate item of proof in the EIR, not simply part of Section D.

(12) When an essential witness refuses to cooperate, the
Administrator's authority under Section 1004 of the FA Act may be used.
Chapter 7, Formal Fact-Finding Investigations.

See

d. In many cases the most important witness to be interviewed is the
person making the allegation. Frequently in FAA investigations, the source of
an allegation against a company is.an employee or agent of that company. The
investigation should be planned and conducted to assure that these allegations
are verified frcm other sources if possible before company officials are
consulted. For example, if a certificate holder's mechanic reports a
violation, every effort should be made to verify the allegation through
interview of the reporting mechanic and other mechanics, personal
observations, and inspection of company records before contacting company
management to discuss the issue. When interviewing company officials, great
care must be exercised to provide reasonable protection to the source.

e. Where possible, a written statement should be obtained from each
witness. The written statement should contain a precise and complete account
of those facts pertinent to the violation. It should include what the person
said, did, or perceived by his or her senses and the how, when, what, why, and
where of that perception. It should also include the witness' complete name,
address, telephone number, occupation, and aeronautical experience. Any
opinions should be shown as such.

'(1) A written and signed statement is especially important under
the following circumstances:

A. When the information is complex, involves data, or is
controversial.

B. When the witnessed incident involves injury or death or a
significant aviation incident, such as an aircraft accident or hijacking.

(2) The best statqment is one prepared by the witness. When
necessary, however, the inspector may assist the witness in drafting and
framing a statement. In doing so, the inspector should take care not to
dictate the statement and should make an effort to assure that the statement
is complete, concise, and to the point.

(3) If the person interviewed refuses to give a signed statement,
the inspector should prepare a statement based on information furnished by the
witness. The witness should then be asked if he agrees to the substance. If
he does agree, but continues to refuse to sign, the inspector should make a
notation to that effect and date and sign it along with any witnesses.

f. Normally, the alleged violator will be interviewed, even though he
or she may have furnished written information. If the interview is not
possible or necessary, indicate the reasons why it was not accomplished.
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(1) The alleged violators are interviewed primarily in order to
give such persons an opportunity to tell their side of the story, and to help
to establish all pertinent facts and circumstances.

(2) The time for interviewing the alleged violator can be a
critical decision. At times it is best to accumulate solid evidence with
which to interview the alleged violator. At other times, an early interview
will develop investigative leads. Gocd judgment dictates when the interview
should be conducted.

9. If the alleged violator or'other witnesses are located in another
field office area, it may be necessary to obtain assistance for the
interviews. Make the request to the manager of that office. Give full
details of the assistance and information required. If delays are
encountered, the office requesting the information should be notified
immediately. Cooperation is stressed between offices, and the appropriate
regional division should be alerted to any problems encountered in obtaining
assistance or information. When the manager has assigned an inspector(s) to
comply with the request, direct contact is authorized between the
investigating and supporting inspectors.

407. PHGDXZAPHS. A camera loaded with fast, color film often is an
inspector's best friend. When photographs are obtained, have the names and
addresses of the photographers -and the date and time the pictures were taken
written on the back of the prints. Further, record the technical data of the
film, shutter speeds, lens opening. List the custodian of the prints and
information on the custody of the negative. When photographs are used in lieu
of physical evidence, pertinent information as to the location and security of
the physical evidence should be documented.

408. CMRPS, MAPS, AND DIAGRAMS. Charts, maps, diagrams, and photographs
should be obtained, as appropriate, to show physical features, such as
airports, terrain, congestion, flight paths, obstructions, aircraft parts,
etc. They may be useful when interviewing witnesses. They should be clearly
labeled showing the source of the document, including the person who made any
notaticns on the document (such as a depiction of a flight path on a chart).
Copies of charts or an actual chart should be included in the report and the
chart should be current as of the date of the violation. If a copy of the
chart is used, the front page with the effective date of that chart should
also be included. The inspector should make notes of the intended purpose of
such exhibits for use when assetiling  the report.

409. DocuMEms AND RECORDS. Documents and records consist of National
Weather Service reports, load manifests, manual pages, communication  logs,
aircraft logs, etc. This type of evidence may be essential to prove the case
or may provide backup or background information. Too often a witness
statement is obtained without supporting documentary evidence. Thereafter,
the witness may forget, flee, lie, or di? and a case may fail for lack of
evidence. Do not overlook the importance of this type of evidence.
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a. Obtaining documents and records.

(1) Documentary evidence perhaps is the most common type of evidence
used my the inspector. Its value frequently is overlooked not only as
evidence but as an investigative tool to use for cross-reference, verification
of oral statements, and interviews.

(2) The investigating inspector should take prompt action to review
and obtain necessary records. loo often, vital records are lost, destroyed,
or modified when prcmpt action is not taken. If it is apparent that the
documents or records will not be provided voluntarily, the inspector should
consult with legal counsel to arrange for legal subpoena (see Chapter 7).
Dccumentsry evidence should be specifically identified, accounted for, and
protected from loss, damage, or alteration. If there is doubt about the
relevance of particular records, they should be secured and preserved from the
outset.

(3) Where necessary, appropriate arrangements should be made for
retention of records. PrCXptly notify the organizationpr person holding the
records that specified records are to be held for inspection. If the records
may not be retained as requested, make immediate arrangements, in coordination
with legal counsel, for their preservation. Notice may be written or oral.

(4) The inspector should always indicate when, where, and from whozn
the document was obtained, and who from the FAA obtained it. This may be done
with a stamp on the reverse side such as in Figure 4-10.

(5) For non-FAA persons or organizations, request only one copy of
each document. The investigating FM office is responsible for reproducing
additional copies needed.

(6) When documents such as company manuals, FAA-approved airplane
flight manuals, or manufacturer's service bulletins contain information
necessary to a case, pertinent portions should be reproduced and made a part
of the report.

(7) Making copies of documents. When copies of documents are made,
care should be taken to insure that all copies are legible and are accurate.
Use a stamp substantially in accordance with that shown in Figure 4-10 to
document that you have reviewed each page of a copy of a document and compared
it with the original. The stamp should be placed on copies of documents in a
manner that does not obscure any of the information contained in the document,
such as by placing it on the reverse side. Wherever possible, documents or

' copies thereof should be preserved in their original state. Wherever
possible, avoid making marks on the face of documents. If marks or
explanations are necessary for explanation or clarification, where possible,
make them in an overlay, or include another copy of the document with marks on
the copy.

(8) Care should be exercised to assure that the documentary
evidence obtained was current and applicable at the time of the incident in
question. Cn the other hand, revisions to a manual, subsequent to an
incident, may be important to some cases.
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b. Air Traffic Service records.

(1) Air Traffic Service facilities are responsible for prompt
notif ication, to the appropriate field off ice of any incident or complaint
involving a civil or public aircraft which may involve a violation of Federal
Aviation Regulations. Such notification normally will be communicated by
personal contact or telephone, during regular working hours, to the field
office having jurisdiction. After regular working hours, or on weekends or
holidays, initial.notification  will be made through regional communication
channels or the assigned field office accident standby inspector.

(2) The purpose for this initial contact is to convey to the field
office the essential facts as they are known at the time, and from which a
decision may be made as to the need for further investigation. If the field
office decides that further investigation is or most probably will be
warranted, the field office representative should, in all cases, request that
the Air Traffic Service facility retain the originals of all records related
to the incident or cunplaint, such as recording tapes, flight progress strips,
computer data, briefing logo, etc. This requirement is essential in view of
the E-day storage limit which is applied to the retaining of such records in
the absence of a special request.

(3) Thereafter, within 5 working days, the field office should
advise the facility(ies) that it is either proceeding with the investigation,
or the matter does not warrant further investigation and the hold on records
and statements is released. If a decision is made to proceed, the field
office should ask the Air Traffic Service facility to forward an Incident
F&port,,FAA Form 8020-11, with Air Traffic Service records and other data, as
evidence, in accordance with the following procedures:

A. Air Traffic Control tapes. The inspector should identify
the pertinent portion of all tapes that are relevant to the incident under
investigation and, with respect-to each such tape, request the facility to (1)
make a cassette recording of that portion of the tape, and (2) cut and
preserve that portion of the original tape. When a violation report is
prepared, the cassette recording should be included as an exhibit. The
facility should not be required ordinarily to make a transcription of the
pertinent portion of the tape until a transcript is needed by legal counsel
for use ,in processing a legal enforcement action.

B. Automated Radar Terminal System (ARTS) Data Recording and
Analysis. The ARPS equipment has the capability to provide an altitude,
speed, and heading readout. The use of the ARTS Data Reduction and Analysis
(&A) information can provide valuable data for enforcement purposes. -

(i) This information may be used to corroborate other
available evidence or to resolve conflicting evidence present in a given case.

(ii) When the inspector determines, pursuant to the above
policy, that AKPS data is needed, the field office manager should request the
required DR&A from the manager of the appropriate Air Traffic facility.
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(iii) Before a request is made, the facts, time, place,
date of occurrence, and a valid need for this information should be provided
by the requesting office.

c . Other Air Traffic Service records, such as flight plans and
flight progress strips which the inspector determines to be pertinent to the
investigation, should be requested from the appropriate facility.

facility,
personnel

D. When obtaining one of the above records from an Air Traffic
the inspector should also request written statements from facility
who have direct knowledge pertaining to the incident.

C. National Weather Service records. The inspector should carefully
analyze the case to determine the extent weather is involved and obtain
certified copies of sufficient data from the National Weather Service Office
involved to permit an intelligent weather analysis appropriate to the case.
Legal counsel may request authenticated copies of the records for use in the
legal proceeding .

d. Company records. Requests or subpoenas for records of
organizations, such as an air carrier, air taxi, manufacturer, or airport
operator, should be made to.the official custodian or a company officer. If
an accident is involved and company records are needed, coordinate with the
IWSB before the records are requested.

e. Aircraft flight recorder tapes. Under Section 13.7 of the Federal
Aviation Regulations, the FAA is authorized to obtain and use flight recorder
data in any investigation conducted by FAA since it involves a record required
by the Federal Aviation Regulations to be maintained. The regulation further
authorizes the use of flight recorder data in FAA enforcement actions since
the regulations that require flight recorders in aircraft do not specifically
limit or prohibit such use. If the decision is made to use the flight
recorder material in enforcement proceedings, a certified readout of the tape
will be required. Requests for a readout should be made as follows:

(1) Obtain a release for the tape from the owner or that owner’s
designated representative.

(2) Obtain the calibration tape.

(3) Pack the flight recorder and calibration tapes so as to prevent
damage, and ship to the Office of Aviation Safety, Washington, D.C.,
Attention:. ASF-100.

(4) Send a letter of transmittal with the following information
(Note: The FAA Representative should be identified in the forwarding
documentation):

A. mer’s full name and address.

B. Make and model of aircraft involved.

c . Aircraft registration number.
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D. Place and date of occurrence.

12114188

E. A brief description of the occurrence or incident and
the reasons for the readout request.

F. The name of the FAA person or office to whom the tape
should be returned.

(5) Ship the package by certified mail, return receipt
requested.

(6) During the readout, have an
The representative will observe the readout and
authenticity.

f. Cockpit voice recorder. The use of a cockpit voice recorder record
as evidence in any civil penalty or certificate action is prohibited by the

FAA representative present.
be able to testify as to its

Federal Aviation Regulations (see FAR 121.359 and FAR 135.151).

9. Other government records. If a Federal or local law enforcement
agency has investigated the incident, it may have valuable information. Such
records often include the names of witnesses who should be interviewed by the
investigating inspector. If there is any type of court proceeding, the
certified copy of the court order should be obtained along with any other
record of court proceedings as necessary. When violation of a foreign law or
regulation is being reported, a copy of such law or regulation, in effect at
the time of the violation, should be included in the investigative report.

h. Medical records. Medical records by a physician or hospital
regarding treatment or tests of a person involved usually are privileged and
generally cannot be obtained without the consent of the individual. If
consent is not given, a subpoena may be obtained pursuant to Section 1004 of
the FA Act. Release of medical records in the custody of government agencies,
such as the Veterans Administration or Department of Defense, may be subject
to the provisions of the Privacy Act and the Freedom of Information Act.
Where required, every effort should be made to obtain from the person involved
a written consent in order to obtain such records. The person involved should
be presented with an FAA Form 8500-21 (S-761, "Authorization for the Release
of Medical Information to the FAA," for this purpose. .

410. PHYSICAL EVIDENCE. Physical evidence consists of objects or items, such
as a cracked propeller, defective spar , or worn engine parts or cables,
pertinent to the violation. Care must be taken so that the handling of
physical evidence does not result in damage, loss, or alteration. The
inspector must be prepared to testify to this fact. A chain of custody should
be established. The purpose is to show who has had custody of it and that the
evidence has not been changed or altered. The best procedure is to lock up
the evidence in a safe place until time of hearing. If this is not possible,
the inspector should know and record the name(s) of any person who has taken
possession of the piece of evidence. In any event, the report should specify
the location of physical evidence. (Use FAA Form 8020-2, as appropriate.)
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411. SUBMISSION OF ADDITIONAL ES7IDENC!E/MATERIAL.  The responsibility to
report the facts does not end with the submission of the Enforcement
Investigative Report. To have a fair enforcement program, all relevant
material must be considered, no matter how late it may come to our attention.
Therefore, any data which subsequently canes to the inspector's attention
should be immediately forwarded, along with the inspector's evaluation and
recommendations concerning the material.
requested by legal counsel.

Additional investigation may also be
The distribution for the supplemental material

will be the same as for the initial report.

412. COOFUXNATINGTHE  INVESTIGATION.

Investygations  under the jurisdiction of the FAA are the respon&.bility  of the
Offices of Flight Standards, Aircraft Certification Service, Civil Aviation
Security, Airport System Development, and Office of Airport Safety and
Standards, for appropriate investigations of alleged violations. Therefore,
when it appears that violations of the regulations within the jurisdiction of
other offices may be involved, it is essential that appropriate coordination
be maintained. In such cases, investigation and enforcement should be pursued
against all regulations believed violated, in a coordinated effort.

b. Other field offices. Consistent with the geographical concept of
investigation and processing of enforcement cases, as discussed in paragraph
207, it is essential that coordination be maintained with other field offices
which have an interest in the investigation, especially in the case of other
certificate holding offices. Coordination serves to ensure that --

(1) Other field offices are proirided the opportunity to furnish any
information which may be pertinent to the investigation: and

(2) The investigating field office has access to information which
is known or available to the FAA and which might not otherwise be included as
part of the investigation and report.

c. Other government investigatory agencies. Sane matters within the
investigatory jurisdiction of FAA may also involve violations of statutes or
regulations that are within the investigatory jurisdiction of another
government agency. In such a case, the inspector shall proceed as follows:

(1) Immediately report the matter to the FAA regional office.
However, when the situation requires immediate action, the inspector may
contact the appropriate governmental agency directly.

(2) Request that agency to furnish any information it has which may
be pertinent to the FAA investigation.

(3) Handle possible criminal violations within the jurisdiction of
the Department of Justice or other agencies according to Chapter 6.
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413. VOLUIUI'ARYSURRENDEROFCEKTIFICATE. At any time after the filing of a
violation report, a certificate holder involved may surrender that certificate
to an inspector. Where legal action may be involved, the Assistant Chief
Counsel should be consulted regarding terms of the surrender. Procedures for
voluntary surrender are contained in FAA Order 8710.4, Certificaticn: Pilots
and Flight Instructors, paragraph 13.

414.-499. FmSERvED.
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FIGUIE 4-l. SAMPLE NCYI'ICE OF AIHCRAFT CONDITION
UNDER SECTION 605(b) OF THE FA ACT

November 26, 1988

Mr. Frank Brown
Senior Vice President, Engineering and Maintenance
XYZ Airlines
P.O. Box 1234
Calabash, Indiana 54321

DearMr.Brown:

On November 25, XYZ Airlines operated and continued to operate B-727, N123X,
on a series of revenue flights when that aircraft did not meet applicable
airworthiness requirements. Specifically, this aircraft's main left forward
cabin door (emergency exit) did not function normally because of mechanical
defects. In the event of an emergency it was apparent to the Federal Aviation
Administration (FAA) that a flight attendant could not readily operate this
door because of the door defect.

Instead of using methods, techniques , and practices acceptable to the
Administrator to repair the door, XYZ Airlines elected to defer the repair and
placed a certificated mechanic aboard this aircraft. His duties were to
operate the door on a series of flights on this date.

Under the provisions of Section 605(b) of the Pederal Aviation Act of 1958, as
amended, XYZ Airlines was verbally notified on November 26, 1988, at 0040
A.M., through Acting General Foreman Fred Hank, that XYZ Airlines B-727,
N123Y., was not in condition for safe operation and should not be used in air
transportation.

This letter constitutes written confirmation of that verbal notification,
which will remain in effect for a period of five (5) days commencing at the
time of verbal notification. If the condition cited above is corrected prior
to the five (5) day interval and inspected and found satisfactory by a FAA
Inspector, the FAA will advise you in writing that the aircraft may then be
operated in air transportation.

Notify GL-FSD@34 when corrective action has been completed.

Sincerely,

EDWAHD T. D-IT
Principal Maintenance Inspector
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FIGURE 4-2. SAMPLRLEYTRROF  INVBI'IGATION
FLIGHT OPERATIONS

July 5, 1987

File Number: 87CRO40235

Mr. John D. Smith
1711 Colorado Avenue
River City, Iowa 51649

Dear Mr. Smith:

Personnel of this office are investigating an incident occurring on July 4,
1987, which involved the operation of Cessna aircraft N57785 in the vicinity
of City Park at approximately 3:15 p.m.

The aircraft was observed and identified as Cessna N57785 diving on picnickers
and bathers from 3:15 to 3:35 p.m. We were informed that Cessna N57785,
piloted by you, landed at the airport at 3:45 p.m. Operation of this type is
contrary to the Federal Aviation Regulations.

This letter is to inform you that this matter is' under investigation by the
Federal Aviation Administration. We'would appreciate receiving any evidence
or statements you might care to make regarding this matter within 10 days of
receipt of this letter. Any discussion or written statements furnished by you
will be given consideration in our investigation. If we do not hear from you
within the specified time, our report will be processed without the benefit of
your statement.

Sincerely,

JOHNL.DoE
Aviation Safety Inspector

ATIXX: PRIVACY ACT NCYIICX - Figure 4-9.
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FIGURE 4-3. SAMPmLEXTEROF  INVJZSTIGATION
OPERATIONS

June 5, 1987

File Number: 87GL331004

Captain John Doe
27 Oak Street
Uptcm, Ohio 44482

Dear Captain Doe:

This letter is in reference to Acme Airlines' Flight 5 of June 2, 1987, which
touched down approximately 400 feet short of Runway 18 when landing at
Metropolitan Airport. During a preflight inspection of the aircraft involved
(Boeing 727 N3765), conducted prior to a turnaround departure of Flight 5, it
was found that the landing gear had been damaged and the structural integrity
of the airframe ,affected. Further investigation disclosed that the airport
boundary fence located on the approach end of Ru!iway 18 had been damaged. A
section of an aircraft landing gear retract strut was found in this area that
appears to be the one missing from the subject aircraft.

A check of the aircraft maintenance log failed to disclose an entry pertaining
to this mechanical irregularity.

The landing short of the runway with subsequent damage to the boundary fence
and the aircraft may also have endangered the lives of the other occupants of
the aircraft.

This letter is to inform you that this incident is under investigation by the
Federal Aviation Administration. Since you were the pilot in -and, we wish
to offer you an opportunity to discuss it personally and submit a written
statement. If you desire to do either, this should be accomplished within 10
days following receipt of this letter. Your statement should contain all
pertinent facts and mitigating circumstances which you feel may have a bearing
on the incident. If we do not hear from you within the specified time, our
report will be processed without the benefit of your statement.

Sincerely,

JOHNJONES
Inspector

ATlCH: PRIVACY ACT NOTICE - Figure 4-9.
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FIGURE 4-4. SAMPLE LEFI'EROF  INVESTIGATION
MAmTENANa

July 1, 1987

File Number: 87CE350185

ABC Airlines, Incorporated
River City Municipal Airport
River City, Iowa 51649

Attention: Mr. John F. Johnson
Vice President, Engineering and Maintenance

Dear Mr. Johnson:

During a recent spot check of your maintenance facilities, irregularities were
noted concerning maintenance procedures and records. Specifically, a record
inspection conducted on June 21, 1987, revealed that ABC Airlines' B-727
aircraft, N-89760, was operated beyond a Number 2 check (165-hour periodic
inspection) by zero hours and 41 minutes. It was also observed that ABC
Airlines' L-1049H aircraft, N-59231, also exceeded a Number 2 check by 11
hours and 3 minutes.

We invite your attention to ABC Airlines' Maintenance Manual, Part III, pages
5 through 7, and the Federal Aviation Regulations.

This is to inform you that this matter is under investigation by the Federal
Aviation Administration. We wish to offer you an opportunity to discuss the
incident personally and submit a written statement. If you desire to do
either, this should be accomplished within 10 days following receipt of this
letter. Your statement should contain all pertinent facts and any mitigating
circumstances which you believe may have a bearing on the incident. If we do
not hear from you within the specified time, our report will be processed
without the benefit of your statement.

Sincerely,

J. V. I&KE
Aviation Safety Inspector

For letter to individual, ATTCH: PRIVACY ACT NOTICE - Figure 4-9.
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FIGURE 4-5. SAMPLE LETTEROF INVESTIGATION
AIRPORTSXURITY

CIVIL AVIATION SECURITY FIELD OFFICE
International Airport

Crystal City, Washington 12345

May 25, 1987

File Number: 87NM710456

Mr. Bob Barns
Director of Aviation
Frod Air Terminal
Frod, Washington 12345

Dear Mr. Barns:

Lt. A. R. Wright, Ccmmander, Patrol Division, Police Department, Frod,
Washington, has advised us that on May 22, 1987, at approximately 1520 hours,
XYZ Airlines Supervisor, Harry Honer, contacted Officer Dave Dipple and told
him that a number of unbadged personnel had entered the Frod air operations
area via the CAP baggage gate. Wright understood that these personnel were
let onto the air operations area by an airport employee, however, after
entering, they were unescorted.

This letter is to inform you that this office is investigating the
circumstances surrounding the alleged failure to implement Section VI.B. of
the Frod Airport Security Program, in violation of the Federal Aviation
Regulations. We would appreciate receiving any evidence or statement you
might care to make regarding this matter within ten (10) days following
receipt of this letter. Your statement should contain all pertinent facts and
any extenuating or mitigating circumstances which you feel may have a bearing
on the incident. If we.do not hear from you within the specified time, our
report will proceed without the benefit of your statement.

Sincerely,

GARY G. GROUPER
Manager, CYS CASE0

For letter to individual, ATICH: PRIVACY ACT NOTICE - Figure 4-9.
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FIGuRE4-6. SAMPLELGlTEROF  INVESTIGATION
AIRPCRT OPERATIONS

December 2, 1987

File Number: 87GLBlOOOl

Airport Manager
ARC Airport
Frankly, Ohio

Dear Sir:

This letter is in reference to an accident which involved a Cox Airlines DC-10
aircraft which landed on Runway 10 at your airport November 26, 1987. The
aircraft apparently struck a snowbank which sheared off the right main gear.
Information reported to us indicates that this snowbank, exceeding the height
limitations of Part 139 of the Federal Aviation Regulations, was located
adjacent to the edge of Runway 10, approximately 4,000' from the approach end
of that runway and that the appropriate notification had not been issued
through the Notice to Airman System.

This letter is to inform you that this incident is under investigation by the
Federal Aviation Administration. We wish to offer you an opportunity to
discuss this matter in person or submit a written statement on this matter.
If you desire to do either of these, the action should be accomplished within
10 days rollwing receipt of this letter. Your statement should contain all
pertinent facts and any extenuating or mitigating circumstances which you feel
may have a bearing on this accident from an airport-related viewpoint.

If we do not hear from you within the specified time, our report on this
matter will be processed for action without the benefit of your statement.

Sincerely,

JOHNPAULJONES
Airport Certification Safety Inspector

For letter to individual, A!lTCH: PRIVACY ACl' NOTICE - Figure 4-9.
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.FIGURE 4-7. SAMPLE IEI'IEROF INVESl'IGATIGN
MANWACI'LJRING

Manufacturer Quality Assurance System Breakdown
Product Shipped

(FAR Section 21.165 (a) and (b))

CRRTIFIED MAIL

September 5, 19Xx

File Number 84NM220010

Aircraft Builders, Inc
Attention: Mr. J. Smith
Acting Director, Quality Assurance
1234 Dish Street
Lizard Flats, Arizona 85000

Dear Mr. Smith .

Aircraft Builders, Inc., the holder of Production Certificate No. 3ggm,
presented Aircraft .Mcdel ABI-1234-1, Serial No. 1234, for.airworthiness
certification on September 1, 19Xx. This aircraft did not conform to type
design and was not in a condition for safe operation.

Findings are as follows:

1. Passenger door P9 left did not open when attempting an escape slide
deployment operation (reference QCM Section 9-1, Assembly Test Procedure No.
234).

2. When attempting an escape slide deployment on passenger door P9 right, the
door opened but the actual slide inflation sequence was disrupted when the
slide did not immediately separate from the slide packboard. When the slide
did inflation, it was noted that the swedge had pulled off one of the release
cables that extracted the soft cover retainer pins.

3. After slide/raft deployment of passenger door P4 right, a cut of
approximately 3/8 inches was found in the raft, allowing air leakage. The cut
was located at the lower forward end of the raft and approximately one inch
from the lower end of the battery pack for the slide lights.

4. Right passenger compartment emergency oxygen doors failed to open when
manual release in cockpit was actuated. Door locations as follows: 2S, 3G,
PSR, 266GF, and 29GF. This condition does not meet the requirements of
functional test procedure K6S82 Change AB, dated May 25, 19Xx.
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FIGURE 4-7, page 2.

5. Lavatory waste receptacle enclosure doors in all five (5) lavatories are
not sealed for the containment of pssible trash fires, as required per
drawing 233267 dated April 1, 19Xx, (reference Airworthiness directive
83-08-00, dated March 15, 19Xx).

The Federal Aviation Regulations require that the holder of a production
certificate shall maintain the Quality Control System in conformity with the
data and procedures approved for the production certificate and shall make a
determination that each completed product submitted for airworthiness
certification or approval conforms to the type design and is in a condition
for safe operation.

This letter is to inform you that this matter is under investigation by the
Federal Aviation Administration. We would appreciate receiving any evidence
or statements you might care to make concerning this matter within ten (10)
working days of receipt of this letter. This evidence or statements should be
in sufficient detail to establish quantity and location of any affected part.
Any discussions or written statements will be given consideration in the final
conclusion of our investigation. However, if we do not hear fran you within
the specified time, our report will be processed without the benefit of your
statement.

Sincerely,

J.A. Magnum
Manager

For letter to individual, ATMI: PRIVACY ACT NOTICE - Figure 4-9.
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FICURS 4-8. SAMPLR LRTIRR OF WIIFICATICW
CUEINGOF INVESTIGATION

August 15, 1987

File Number: 87 CEO40235

John D.,Smith
1711 Colorado Ave
River City, Iowa 51649

Dear Mr. Smith:

On July 5, 1987, you were advised that the Federal Aviation Administration was
investigating an incident which reportedly occurred on July 4, 1987, in the
vicinity of City Park, and involved your operation of Cessna N57785.

This letter is to inform you that our investigation has not established a
violation of the Federal Aviation Regulations , and you may consider the matter
closed.

Sincerely,

JOHN L..lXE
Aviation Safety Inspector
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FIGURE 4-9. PRIVACYAcTtXYIICE

This Notice is provided in accordance with Section (e)(3) of the Privacy Act,
5 U.S.C. Section 552a(e) (3), and concerns the information requested in the
letter or form with which this Notice is enclosed.

A. Authority: This information is solicited pursuant to the Federal
Aviation Act of 1958,
thereunder codified i

49 U.S.C. Section 1301, et seq., and regulations issued
n Part 13 of Title 14 of the Code of Federal

Regulations. Submission of information is voluntary. The request for
information is intended to provide you with an opportunity to participate in
the investigation.

B. Principal purpose: The requested information will be used to help
determine whether or not there has been a violation of the Federal Aviation
Regulations, and if so, what, if any, enforcement action should be taken.

c. Routine uses: Records from this system of records may be disclosed
in accordance with the routine uses as they appear in System of Records No.
DCYI/FAA  847 as published from time to time in the Federal Register.

D. Effect of failure to respond: The FAA cannot impose any penalties
upon you in the event that you fail to respond to this enforcement
investigation letter. Failure to supply the requested information, however,
will result in enforcement determinations without the benefit of your carnnents
on the alleged incident.
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FIGIRE 4-10. CERTIFICATE OF AUI'HBWICITY .

CERIFICATE

I,
certify that this is a true and canplete cop;
or duplicate of:

2150.38

located at:

Signature:
Office:
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CHAPTER 5. SPECIAL INVESTIGATIVE PROCEDURES.

500. PURPOSE. While the guidance provided in Chapters 4 and 9
generally apply to the investigating and reporting of all
violations,
handling.

certain enforcement cases may require special
This chapter provides guidance for handling some

special cases.

501. VIOLATIONS BY MEMBERS OF THE U.S. ARMED FORCES.

a. In accordance with section 100?(a) of the FA Act, when
a member of the Armed Forces; while in the performance of
official duties, is involved in a violation of the FAR, the FAA
compiles all information in its possession and forwards it as a
complaint to the Secretary of the Department concerned. The
military authorities are required to conduct an independent
investigation and advise the Administrator or his designee of
the action taken.

b. Except as provided in subparagraph e., below, the
inspector need not conduct the full investigation needed to
satisfy an FAA enforcement action. However, the investigation
must be sufficiently complete to enable the Assistant Chief
Counsel to determine that there is adequate information to
support referral of the complaint to the military. In such
cases, the inspector shall --

(1) Gather all evidence and other information known
to the FAA (e.g., controller statements, tapes, transcripts);

(2) Obtain statements or other evidence from sources
outside of the FAA only to the extent necessary tokvalidate the
complaint;

(3) Prepare a factual statement of the complaint,
including all information available to identify 'the incident
and all facts and circumstances known to the FAA: and

(4) For statistical purposes, prepare an FAA Form
2150-5 from available information.

C. The field office forwards a transmittal letter along
with the Form 2150-5, the inspector's statement, and all
evidence, to the regional office for processing as soon as
practicable following the incident.

d. The Assistant Chief Counsel refers the matter to the
appropriate military department pursuant to Section 1002 of the
FA Act (see paragraph 1003a).
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'e. Violations by members of the U.S. Armed Forces should
be fully investigated and reported in accordance with
instructions in Chapters 4 and 9 when --

(1) The alleged violator was not acting in the
performance of official military duties: or

(2) The alleged violator, whether or not acting in
the performance of official military duties, holds an FAA
certificate and there is reason to question the qualifications
of the alleged violator.

502. VIOLATIONS OF FOREIGN'AVIATION REGULATIONS.

a. General.

(1) Violations of foreign aviation regulations by FAA
certificate holders, U.S. citizens, or U.S. companies, may come
to the attention of the FAA in the form of a complaint
addressed to a U.S. Foreign Service Post, or by other means,
such as in letters or telegrams from foreign aviation
authorities addressed to FAA headquarters, regional or field
offices. Such communications should be referred to the
regional offices having geographical responsibility for the
country filing the complaint.

(2) In all cases, the region having geographical
responsibility for the country filing a complaint should
investigate, report, and process the violation.

b. Investioation.

(1) Regardless of the manner in which the FAA learns
of a violation of foreign regulations by FAA certificate
holders, U.S. citizens or U.S. companies, the region having
jurisdiction for the country filing the complaint is
responsible for the investigation and ultimately reporting back
to the foreign aviation authority that originated the complaint
through, if
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appropriate, the U.S. Foreign Service Post. In instances of particular
significance, FAA headquarters may issue instructions for special handling to
the responsible region.

(2) Any FAA investigation in a foreign country shall be conducted
with the concurrence of the appropriate foreign aviation authorities and
coordinated with the U.S. Foreign Service Post in that country.

(3) When additional vital information is needed from the foreign
authorities submitting the complaint, such as copies of appropriate foreign
regulations or arrangements necessary to pursue the investigation within the
reporting country, the investigating office should direct the request to the
foreign aviation authorities that submitted the original complaint.
Information copies of such communications should be provided to the
appropriate U.S. Foreign Service Post. (See paragraph 1003b. regarding
processing of EIR).

503. VIOLATIONS OF U.S. REGULATIONS BY FOREIGN PERSONS OR CDIPANIES. These
violations are investigated and reported in accordance with Chapters 4 and 9.
Since an enforcement file may be referred to a foreign government, it is very
important that a thorough, comprehensive, factual investigation be conducted.
The EIR must be accurate and conclusively prove the violations. When it is
necessary to obtain investigatory evidence through a foreign government, the
investigating office should consult with, and, if appropriate, obtain the
assistance of the regional office having international responsibility for that
geographical area. That region may, in turn, obtain the needed evidence
through the appropriate U.S. Foreign Service Post. The investigating office
will forward the ccmpleted EIR to its parent regional office for processing in
accordance with paragraph 1003~.

504. VIOLATIONS BY AGEKY lMRL0YEES AND AGEZY-OPERAm REPAIR STATIONS.

a. When FAA employees or certificated repair stations operated by the
FAA are involved in violations of the Federal Aviation Regulations, they are
subject to FAA enforcement action in the same manner as violations involving
industry or private persons.

b. When the violation is committed by an employee below the regional
division manager level, the investigation and report will be conducted and
processed by the regional division responsible for the geographical area in
which the violation is discovered. Any required legal enforcement action will
be processed by Assistant Chief Counsel for the region.

c. When the violation is conunitted  by a regional division chief or
above, investigation and processing is the responsibility of the appropriate
Executive Director and the Chief Counsel.

d. The investigating office should coordinate closely with the
employing region , whenever different, to assure that proper consideration is
given to any personnel or administrative corrective actions taken in the
matter by the employing region.
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e. When the violation involves an agency-operated repair facilty, the
case will be forwarded by the regional division manager directly to the
director of the facility listed below for corrective action.

(1) Headquarters Aircraft Management - to Office of Aviation
Standards, AVS-1.

(2) Aeronautical Center - to Director, Aeronautical Center, AAC-1.

(3) FAA Technical Center - Director, FAA Technical Center, ACT-l.

(4) Other locations - to the office manager having repair station
certificate responsibility.

505: VIOLATIONS OF THE HAZARWUSMATERIAIS R%tJIATICNS.

a. Under Section 110 of the Hazardous Materials Transportation Act, any
person who violates a Hazardous Materials Regulation is subject to a civil
penalty of not more than $10,000 for each such violation. See paragraph 1207.

b. The investigation and reporting of violations of the Hazardous
Materials Regulations are conducted in the same manner as violations of the
Federal Aviation Regulations.

c. Section 110 of the Hazardous Materials Transportation Act further
prescribes criminal penalties for willful violations. Should the
investigation disclose evidence of possible willful violation of the Hazardous
Materials Regulations, the matter should be w in accordance with
criminal violation procedures. See Chapter 6.

d. When a violation involves an incident that requires the submission
of a Hazardous Materials Incident Report, DOI Form 5800.1, by the air carrier
pursuant to 49 CFR 175.45(c), a copy of the DCYI Form 5800.1 should be included
in the file as an item of proof. This report is part of the documentation
that may be used to verify a violation. The report must be made whenever, as
a direct result of hazardous materials, any circumstances set forth in 49 CFR
175,45(c) occur, or there has been unintentional release of hazardous
materials from a package. If no incident report was submitted, as required by
49 CFR 175.45(c), a violation report should be filed against the offending air
carrier for this omission.

e. The investigating inspector should determine whether the alleged
violator is operating under an exemption issued by the Office of Hazardous
Materials Transportation (OHMT) andL in such case, advise the Civil Aviation
Security Division, ACS-100, inunediately. (ACS-100 will advise OHMT, as
appropriate.) This information and action should be reported in the EIR.'
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506. ?IOLATIONS BY INDIVIDUALS OF FAR SECTIONS 107.21 OR 108.11.

h, FAR Section 107.21.

(1) l Sanction. Incidents which constitute an apparent violation of
this section should be pursued through legal enforcement action. These
incidents may also be criminal violations under section 902(i) of the FA Act
and subject to investigation by the FBI and prosecution by a U.S. Attorney.
Persons involved in such incidents may also be in violation of a state statute
or local ordinance dealing with the carriage of weapons. For those cases
where Federal or local authorities prosecute, the penalties incurred in such a
proceeding may be considered in determining the appropriate sanction to be
sought by the FAA.

(2) Procedure. Where witness statements will be needed to support
a violation, such statements should be obtained as soon as the investigator is
aware a violation has occurred. Individuals should be sent a standard letter
of investigation. Whena written response to the letter of investigation is
not received, or upon receipt determined to be a denial of the allegation, a
vigorous attempt to interview and obtain a signed statement from the
individual.

b. FAR Section 108.11. During the conduct of an investigation of an
air carrier for failure to prevent the carriage of a weapon aboard an
aircraft, an attempt to interview the individual who carried the weapon should
be made. When conducting the interview, the investigator must inform the
individual'that although the point of the the interview is to establish the
facts relevant to the air carrier's ac?icns, the individual may also be
subject to enforcement actions for violation of 108.11 and 107.21, or criminal
prosecution by other appropriate authority. Consult with legal counsel. In
those instances where the information indicates the likelihood of such
violations by the passenger, a separate EIR involving the passenger, to
include all regulations alleged violated by.@ passenger, should be prepared.

507. VIOLATIONS BY INDIVIDUALS OF FAR SECTIONS 91.8, PROHIBITING I-
WITH czRmMmmEPs. Incidents involving assault, intimidation, or threats
against flight crewmembers or flight attendants may be criminal violations of
Section 902(j) of the FA Act as well as violations-of Section 91.8 of the
FAR. These incidents are subject to investiga,tion  by the FBI for possible
criminal prosecution by a U.S. Attorney, and they constitute an area of
concern to the agency. Interference with crewmembers may seriously jeopardize
aviation safety, preventing flight attendants from performing their functions,
and often requiring flight crewmembers to leave their cockpit duty stations.
An investigation shall be initiated in each instance, and coordinated in
accordance with the procedures in Chapter 6. For those cases where Federal or
local authorities prosecute, the penalties incurred in such a proceeding may
be considered in determining the appropriate sanction to be sought by the
FAA.

588. EXCLUSIVE RIGHTS AND UWUST DISCRIMINATION AT AIRPCRTS. Section 308(a)
of the FA Act prohibits the granting of an exclusive right for the use of a
landing area or air navigation facility upon which Federal funds have been
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expended. Under assurances required by the airport grant program, an airport
receiving Federal grants is prohibited from unjustly discriminating against
users of an airport.

a. Agency regulations, policies, and procedures pertaining to exclusive
rights and unjust discrimination at airports are set forth in FAR Parts 151
and 152, Agency Order 5190.6, Airports Compliance Requirements.

b. Agency personnel administering the airports compliance program are
responsible for initial investigation of canplaints alleging exclusive rights
or unjust discrimination. Such complaints may require formal investigations
or adjudications in accordance with FAR Part 13. In order to determine the
applicability of FAR Part 13 and to assure that its applicable provisions are
complied with, Airports field and division offices administering the airports
compliance program should consult with the Assistant Chief Counsel when
responding to such complaints.

509. CASFS INVOLVING SUBMISSION TO ALCOHOL TESTING.

a. Background. Section 91.11(a) of the FAR prohibits acting or
attempting to act as a crewmember of a civil aircraft --

(1) Within 8 hours after the consumption of any alcoholic beverage
(91.11(a) (1)):

(2) While under the influence of alcohol (91.11(a)(2)): or

(3) While having 0.04 percent by weight or more alcohol in the
blood (91.11(a) (4)).

The violation of any one or any combination of these is grounds for legal
enforcement action.

In addition, a crewmember of a civil aircraft is required, in certain
circumstances, to submit to testing to indicate the percentage by weight of
alcohol in the blood (91.11(c)(l) and 61.16). The request must be made by a
law enforcement officer who is authorized under state or local law governing
the same or substantially similar conduct as is prohibited by the FAA alcohol
rules. The officer will not be enforcing FAA rules, however, the test results
may be used by the FAA in an enforcement proceeding against a crewmember.
There must be a reasonable basis to believe that a crewmember may have
unlawfully used alcohol in connection with his or her duties. Compliance with
the request is required of the cremember. Failure to submit to the test
could result in suspension or revocation of an airman certificate, and denial
of a new certificate or rating. Offending flight attendants or other
craJmembers who do not hold airman certificates are subject to civil penalty
action. The law enforcement officer conducting or obtaining the test will be
acting under his or her own state or local authority.

An alcohol test is necessary to prove a violation of FAR 91.11(a) (4) (the .(X
rule), but it is not necessary to prove a violation of 91.11(a) (11 (the 8-hour
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rule) or 91.11(a)(2) (the under-the-influence rule). As in the past, any
alc&ol t\-st or other evidence (such as observations of crewmembers), which
indicates a violation, may be used.

b. Individual situations. If any inspector has an indication that a
person has served or attempted to serve as a crewmember  in violation of the
alcohol rules, he or she should investigate to the full extent practicable.
The following are examples of how an investigation might be conducted. In
this discussion, "inspector" is used broadly to refer to all FAA personnel who
have authority to conduct investigations , e.g., Aviation Safety Inspectors and
Civil Aviation Security Special Agents.

(1) Inspector on the scene. If an inspector encounters a
crewmember whom he or she has reasonable grounds.to believe (such as by
personal observation or credible witnesses) is violating or has violated the
alcohol rules, the inspector should investigate as follows:

A. Request identification. FAA pilot certificate and medical
certificate is preferred: if none, request other form of official
identification. Advise the individual not to fly or perform cremmber duties
in violation of the alcohol rules. If the individual refuses to present
identification -

(.I) Attempt to identify the individual by contacting the
local fixed base operator or other airport personnel: and

(ii) Determine name and address of the registered owner of
the aircraft to assist in identifying the individual.

B. Contact the local law enforcement office with jurisdiction
where zhe incident took place. Ask the officer whether he or she has
authority to conduct alcohol tests or have tests conducted, and inform the
officer of the FAA rules. If the officer indicates that he or she has
authority to obtain the test, suggest that he or she investigate the incident
and obtain the test. If the officer does not have authority to obtain the
test, request that he or she investigate the incident and provide a statement
as to his or her observations regarding the crewmember. In either event, the
inspector should conduct a full investigation and collect all relevant
evidence regarding the violation.

c. The law enforcement officer's investigation might involve a
field sobriety test which might be followed by a confirmation breath test or
blood test. The confirmation test might be conducted at a hospital or police
station.

D. If the crewmember is taken to a hospital or other medical
facility for a blood test, the law officer will have the test conducted
pursuant to state or local law. The inspector can obtain the results from the
appropriate local law enforcement office, or request the crewmember to provide
the test results under the authority of Section 91.11(c)(2)  of the FAR. The
inspector should ask the individual to sign a release form, such as
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Figure 5-1, to assist in obtaining results. This may be done by letter, such
as Figure 5-2. The Privacy Act Notice for submission to alcohol tests must be
attached. See Figure 5-3.

The FAA can require the crewnember to give all alcohol test results taken
within 4 hours after acting or attempting to act as a pilot in connnand  or
crewmember under Section 91.11(c) (2). If the investigator is unsuccessful in
obtaining the test results from the police, a letter (certified, express, or
hand delivered) should be sent to the crewmember with a 'release form,
requesting that the crewmember furnish the test results or authorize the
release of the test results to the FAA, or enforcement action may be taken.
See Figure 5-2. If the crewmember fails to comply with the letter, the
inspector should initiate enforcement action for violation of Section
91.11(c) (2). Tne draft letter includes a request for release of drug test
results under Section 91.11(d), because generally the inspector will not knw
whether the questioned behavior is due to alcohol or drugs or both.

E. If an individual refuses to consent to the alcohol test
when requested by the law enforcement officer, the inspector should initiate
emergency or normal enforcement action depending on the circumstances and
severity of the incident. The action might be based on a violation of Section
91.11(c)(a) for failure to take the test, and if the evidence warrants,
Section 91.11(a)(l) and/or (2). Generally, if it appears the airman may
exercise the privileges of the certificate, emergency action is appropriate.

F. If the ,individual tries to leave the scene, do not attempt
to physically detain. Airport security or local law enforcement office should
be called to take action under their authority. A description of the
individual and any vehicle used, including license plate identification,
should be noted for use in identifying the individual. If on a controlled
airport, the inspector should notify air traffic control to attempt radar
tracking in the event the individual takes off in the aircraft.

(2) Complaint. The district office may receive telephone
notification or other complaint of operating or attempting to operate under
the influence. If an inspector is unable to go to the scene, the law
enforcement office nearest to the scene should be called for assistance. If
the test is' conducted, the evidence may be obtained as in (l), above. It is
important to determine if the individual consumed any additional alcohol
between the flying and the test.

C. Evidence and recommended action.

(1) The inspector should make sure that all evidence is preserved,
regardless of whether an alcohol test was conducted. Such evidence may
include statements of witnesses, the inspector's records of conversation with
witnesses, police reports, hospital records, and test results.
should attempt to show in the report the following evidence.

The inspector
This list does

not identify all evidence which may be appropriate for an individual EIR, nor
would the omission of one or more of these items necessarily preclude
enforcement action.
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A. when (time and date) the crewmemher acted or attempted to
act as a crewmember.

B. Identify each person (inspector, controller, police, other
witness) who observed the questioned behavior, including both those whose
observations do and do not support a finding that the crewmember violated the
regulations.

c. Why the person in B developed the belief that the
crewmember was under the influence of alcohol (observed the drinking,
stumbling gait, slurred speech, odor, difficulty dealing with ATC, etc.) or
was not under the influence, as the case may be.

D. When the belief in B was formed.

E. What action was taken by the witness.

F. The details of the police investigation (e.g. field
sobriety test, confirmation test).

G. The time any alcohol test was done.

H. Whether the crewmember had an opportunity to drink between
the alleged violaticn  and the time the alcohol test was taken.

I. Indication of the qualifications of the person who
conducted the test (e.g. verbal statement from the police officer that he had
been trained).

(2) In all cases, the district office should consult a regional
specialist and legal counsel as soon after the incident as possible, in case
emergency action is necessary and to assist in identifying what evidence
should be obtained.

(3) The inspector should evaluate whether violations of 91.11(a),
(b), or (d), or a combination, should be charged. If the evidence does not
establish an alcohol level of .04 or more it may still support a charge of
violating (a) or (b). If the crewmember has refused to take a test, charging
a violation of Section 91.11(c) (2) should be evaluated.

(4) If an individual operated or directed the operation of an air
carrier while under the influence of alcohol, the inspector should consult
with his or her regional office and legal counsel to determine whether to
refer the case for criminal action under 49 U.S.C. 342.
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d. Privacy Act. Due to the sensitivity of the alcohol test results, it
is very important that the results not be released without careful review of
Privacy Act requirements. As in any enforcement investigation, all evidence
must be confidential. Request for release of information shall be handled in
accordance with FAA Order 1200.23, Public Availability of Information. An
enforcement report or any part of a report can only be released by legal
counsel.

510.-599. RESERVED.
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FIGURE 5-l. SAMPLEAUfHORIZATIONEURTHRRELEASR
OF= RESULTS TO

TEE FEDERAL AVIATION ADMINISTRATION

ADTRORIZATION FORTH3 RELEA!%OFTESTREULTSTO
THE FRDERAL AVIATION AIMINISTRATION

'TOWHOMITMAYCONCERN:

I, , born on
Date)

at , presently residing at
(City) (State or Country)

(Street address)

hereby authorize any clinic, hospital, doctor, or other person to
release to the Administrator of the Federal Aviation Administration,
or his duly authorized representative, the results of each test made

on a sample taken on
(Date)

that indicates the level of alcohol in my blood or the presence of any drugs
in my body. This authorization is given pursuant to Sections 91.11(c)(2) and
91.11(d) of the Federal Aviation Regulations to investigate a possible
violation of Sections 91.11(a)(l),  (a)(2), (a)(3), or (a)(4) of the Federal
Aviation Regulations.

Reproduction of this authorization shall be deemed as effective as the
original.

Date (Signature)

ATKH: PRIVACY ACT STATEMENT - Figure 5-3
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FIGURE 5-2, page 1. sAMPLELErrER~uFSTING
RELEASE OF AlXOHOL TEST RESULTS

CERTIFIED MAIL - RExJRNREcEIPTlGQuESTED

John Jones
43 Main Street
Hometown, OH 22222

Dear Mr. Jones:

An investigation by the Federal Aviation Administration indicates that on
July 1, 1987, from about 12:00 p.m. to about 12:30 p.m., you may have operated
an aircraft in violation of Sections 91.11(a)(l),  (a)(2), (a)(3), or (a) (4) of
the Federal Aviation Regulations. These sections provide:

(a) No person may act or attempt to act as a crewmember  of a civil
aircraft -

(1) Within 8 hours after the consumption of any alcoholic beverage:

(2) While under the influence of alcohol:

(3) While using any drug that affects the person's facilities in
any way contrary to safety; or

(4) While having .04 percent by weight or more alcohol in the blood.

Pursuant to Section 91.11(c)(2) and (d), you are requested to furnish to the
undersigned the results of each test taken within 4 hours of the above time
that indicates the level of alcohol in your blood or the presence of drugs in
your body, or to authorize any clinic, hospital, doctor, or other person'to
release to the undersigned such test results. ~closed is a release form
which you may ccxnplete and sign in order to authorize the release of such test
results. Our investigation indicates that such a test was conducted on
July 1, 1987, at about 2:00 p.m., at Hometown General Hospital, Hometown, Ohio.

Your failure to furnish the test results or signedrelease form within 7 days
of service of this letter may result in the suspension or revocation of your
pilot certificate for violation of Section 91,11(c)(2) or (d), or both.

Sincerely,

Mary Smith
Aviation Safety Inspector

Enclosure

ATICH: PRIVACY ACT STATEMENT - Figure 5-3
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FIGURE 5-2, page 2.

AUTHORIZATION FOR THE RELEASE OF TEST RESULTS TO
TEE FRDERALAVIATIONADMINISTRATION

TOWROMITMAY(XINCERN:

I, John Jones
(=)

, born on
(Date)

at , presently residing at
(City) (State or Country)

43 Main Street, Hometown, OR 22222
(Street address)

hereby authorize any clinic, hospital, doctor, or other person to
release to the Administrator of the Federal Aviation Administration,
or his duly authorized representative, the results of each test made

on a sample taken on July 1, 1987
(Date)

between 12 : 00 Wpn and 4 : 00 =hb
Time Time

that indicates the level of alcohol in my blood or the presence of any drugs
in my body. This authorization is given pursuant to Sections 91,11(c)(2)  and
91.11(d) of the Federal Aviation Regulations to investigate a possible
violation of Sections 91.11(a)(l), (a)(2), (a)(3), or (a)(4) of the Federal
Aviation Regulations.

Reproduction of this authorization shall be deemed as effective as the
original.

Date (Signature)

ATI'CH: PRIVACY ACT STATEMENT - Figure 5-3
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FIGURE 5-3. PRNACY AcT~IcEFoRS~SSIoN~~O~LTEsTs.

This Notice is provided in accordance with Section (e)(3) of the Privacy Act,
5 U.S.C. Section 552a(e) (3), and concerns the information requested in the
letter or form with which this Notice is enclosed.

A. Authority: This information is solicited pursuant to the Federal
Aviation Act of 1958, 49 U.S.C. Section 1301, et seq., and regulations issued
thereunder codified in Part 13 of Title 14 of the Code of Federal Regulations,
including Section 91.11(c) (2) and (6) of the Federal Aviation Regulations
(14 C.F.R. 91.11(c) (2) and (a)). Submission of information is required.

B. Principal purpose: The requested information will be used to help
determine whether or not there has been a violation of the Federal Aviation
Regulations, and if so, what, if any, enforcement action should be taken.

C. Ibutine uses: Records from this system of records may be disclosed
in accordance with the routine uses as they appear in System of Records No.
DOT/FAA 847 as published fran time to time in the Federal Register.

D. Effect of failure to respond: If you fail to provide the
information requested, the FAA may take enforcement action.
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CHAETER6. CRIMINAL INVESTIGATIONS

2150.38

600. PURPWE. The Federal Aviation Administration has responsibility for the
investigation of certain criminal acts under the Federal Aviation Act of 1958,
as amended (FA Act), and other criminal statutes. This chapter provides
guidance for the investigation and processing of knowing and willful
violations of criminal statutes within the investigatory jurisdiction of the
FAA, and procedures for the referral and coordination of cases involving other
criminal statutes. The statutes are paraphrased below for quick reference.
The full texts of the statutes cited appear in Appendix 5, Selected Civil and
Criminal Statutes.

601. CCORDINATIONOFPCSSIBLECRIMINALVIOLATIONS.

a. When it appears to an FAA employee that there may be a violation of
any criminal statute, in a matter involving aviation, that person shall
irmn&iately  bring the matter to the attention of the regional office. The
regional manager shall imm&iately coordinate with the Civil Aviation Security
(CM) Division and the Assistant Chief Counsel in accordance with Order
1600.38B,  for referral to the appropriate office or agency for investigation,
or to the U.S. Attorney for prosecution.

b. In any event, if safety requires, FAA personnel should take
immediate action as necessary. Such action may include emergency revocation
of a certificate or seeking an injunction in U. S. district court.

c. As in all cases, FAA personnel should identify possible witnesses
and preserve other sources of evidence, but unless safety requires, agency
personnel ordinarily should not speak to the alleged violator about the
alleged violation once the possible criminal activity is identified.

602. CRIMINAL VIOLATIONS INVFSTIGATED  BY THE FAA. The Civil Aviation
Security (CAS) Divisions in the regions should promptly investigate and
report, under the provisions of FAA Order 160&3SB, all alleged or suspected
criminal violations under the jurisdiction of the FAA, as follows:

a. Sections 902(a), (b), (c), (e), (f), and (g) of the PA Act (49
U.S.C. 1472 (a), (b), (c), (e), (f), and (9)):

(1) General (criminal penalties) (902(a));

(2) Forgery of certificates and false marking of aircraft (902 (b));

(3) Interference with air navigation (902(c)):

(4) Failure to file reports: falsification of records (902(e)):

(5) Divulging information (902(f)); and

Chap 6
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b. Willfully serving in any capacity as an airman, without proper
airman certificate, in connection with the felonious transportation by
aircraft of a controlled substance (Section 902(q) of the FA Act (49 U.S.C.
1472(q)).

Violations involving the security control of air traffic (Section
1203 o:'the FA Act (49 U.S.C. 1523)).

d. "Hazardous Materials" (Section 902(h) of the FA Act (49 U.S.C. 1472
(h)), and willful violations of the Hazardous Materials Regulations (Section
110(b) of the Hazardous Materials Transportation Act (49 U.S.C. 1809(b)).

e. Section 517 of the Airport and Airway Improvement Act of 1982 (49
U.S.C. 2216), False Statements: Relates to the making of a false statement,
false representation, or false report to the Secretary by an individual or
entity (an agent of the United States or otherwise) in conjunction with the
submission of reports or documents required under that Act.

603. CRIMNALVIOLATIONS  INV?3STIGATRDBYUPHERDEZ'ARTMEMZ OR AGENCIES.

a. Violations under the Federal Aviation Act. Congress amended the
E'A Act of 1958 to add, in Section 902(i) through (n), and (r), certain
criminal penalties, and expressly provided that they be investigated by the
FBI. A field office becoming aware of these acts shall, in the case of air
piracy, immediately notify the regional communication center, and in all other
cases the CAS Division, who will advise the FBI. These acts include --

acts) ;

(1)

(2)

(3)

(4)

(5)

(6)

Aircraft piracy;

Interference with flight crewmembers or flight attendants:

Certain crimes aboard aircraft in flight:

Carrying weapons or explosives aboard aircraft:

False information and threats (regarding certain criminal

Aircraft piracy outside special aircraft jurisdiction of the
United States: and

(7) Certain crimes regarding secured areas of airports.

b. Violations of other criminal statutes. The following are examples
of provisions of Title 18, United States Code, for which FAA personnel may
discover possible violations. Possible violations of these provisions should
be handled in accordance with paragraph 601, above.

(1) Willfully making false statements or representations in any
matter within the jurisdiction of any department or agency of the United
States (18 U.S.C. 1001).
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(2) Willfully damaging any civil aircraft or part of a civil
aircraft used in air commerce: any air navigation facility, hangar, terminal,
other building, landing area, ramp, machine, apparatus, or other property used

in connection with the operation, loading, or unloading of any such aircraft:
willfully incapacitating any member of the crew of any such aircraft or
willfully attempting to do any of these acts (18 U.S.C. 32).

(3) The willful or malicious reporting of false information, such
as bunb threats or destruction of an aircraft (18 U.S.C. 35).

(4) The operation of a common carrier while under the influence of
alcohol or drugs (18 U.S.C. 341 - 343). In this case, emergency revocation of
the airman's pilot certificate generally should be undertaken immediately.

(5) Improper use of seals of any department or agency -- falsely
making, forging, counterfeiting, mutilating, or altering such seal; knowingly
using such seal: or possessing such seal with fraudulent intent (18 U.S.C.
506).

(6) False certificates or other writings made or given by public
officers or other authorized persons (18 U.S.C. 1018).

(7) False and related activity in connection with identification
documents (18 U.S.C. 1028).

(8) Obstruction of pending proceedings before agencies (including
witness tampering) (18 U.S.C. 1505).

604. CONCURRENT CRIMINAL AND CIVIL VIOLATIONS. At times an incident
requiring investigation by the FBI (or other Federal, state, or local law
enforcement agency) may also be a violation of the FAR or involve some other
related violation which falls within the investigative responsibility of the
FAA. FAA personnel should proceed in accordance with paragraph 601. The
required investigation of such an incident by the FAA must be closely
coordinated with the FBI or other responsible law enforcement agency.

a. An example of joint responsibility is a case involving a passenger
who carries a weapon aboard an aircraft and also drinks from his own liquor
supply. Such a passenger could be in violation of Section 902(l) of the
FA Act (an FBI responsibility) as well as FAR Sections 107.21, 108.11, 108.21,
or 121.575. In such a case, the violations of the FAR should be investigated
by the FAA in accordance with the procedures set forth in this Order.

b. Generally, E'BI or other criminal investigations will be given
priority and any FAA investigations will be held in abeyance when so required
by the FBI, U.S. attorney or local authority. However, when it appears that
aviation safety and the public interest require irmnediate  certificate action
or other enforcement action, the inspector, in coordination with legal
counsel, shall complete the investigation (see paragraph 1215). In any case,
close coordination shall be maintained with the FBI or other investigative or
prosecuting agency.
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c. When the FAA agrees to hold its investigation in abeyance, the FAA
shall offer assistance to the FBI and/or other agency, and request to be
informed when the investigation has been completed.

d. Upon notification that the FBI (or other agency) investigation has
been completed, the inspector shall consult with that agency to determine --

(1) Whether any evidence was procured which establishes a violation
of the regulations:

(2) What, if any, criminal action is contemplated by the U.S.
Attorney or other prosecuting attorney: and

(3) Whether additional investigation by the FAA is needed and
whether it would jeopardize or otherwise interfere with any planned
prosecutive action. In the event that no conflict would arise and further
investigation is required, the inspector should promptly complete the FAA
investigation.

e. When the FAA is requested to hold its Investigation in abeyance for
good cause until after the completion of the criminal action, the inspector
shall notify the regional office and obtain guidance regarding the request.

f. The inspector should prepare a violation report, when sufficient
evidence is available, either through FAA, FBI, or local agency
investigations, to establish a violation of any FAR, even though criminal
action is taken or contemplated by the Department of Justice or a local
prosecutor.

9. Copies of official reports prepared by the FBI, or local agency, in
connection with its investigation should not be included in the EIR. However,
information fran such reports may be used to obtain leads for the FAA
inspector to seek evidence. In addition, to avoid unnecessary repetition in
the FAA investigation, any evidence or other pertinent information made
available to the inspector as a result of a FBI or local agency investigation
should be incorporated in the EIR.

605. SlYXENAIRCRAET. The investigation of stolen aircraft or avionics is a
responsibility of the FBI or appropriate local law enforcement agency.
Hoever, FAA personnel and facilities are uniquely qualified to assist in the
location and eventual recovery of such aircraft. FAA Order 1600.29B
prescribes the procedures for FAA participation.

606.699. RESERVED.
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CHApTER 7. FORMAL FACT-FINDING INVESTIGATIONS

2150.3A

700. PURPQSE. The purpose of this chapter is to provide guidance on the use
of formal fact-finding investigations which may be instituted to assist the
agency in finding facts material to the exercise of its functions.

701. AUI'HORITY. Under Sections 313, 1002(b), and 1004 of the Federal
Aviation Act of 1958, as amended (FA Act), ,Section 6(b) of the Administrative
Procedures Act, and Section 109 of the Hazardous Material Transportation Act
(HMT Act), the agency may conduct formal fact-finding investigations. Such
investigations are conducted pursuant to an order of investigation issued
under Part 13 of the Federal Aviation Regulations.

702. USE OF THE FORMAL FACT-FINDING INVESTIGATION. The fact-finding
investigation involves the use of legal process as an investigative aid. For
example, the FAA may order an investigatory hearing, utilizing the
Administrator's authority under Section 1004 of the FA Act, to obtain evidence
of possible violations. The fact-finding investigation procedure makes it
possible to compel testimony and to obtain documents which would not be given
or made available voluntarily. Also, formal fact-finding procedures can
facilitate the gathering or preservation of evidence and the coordinated
conduct of an interregional investigation, such as in a case which may result
in revocation of the type certificate for an aircraft with widespread air
carrier use, or a case involving the manufacture and nationwide distribution
of bogus parts.

703. RF~$IFSTS FOR FOPMAL FACT-FINDING INVFSTIGATIONS. When planning an
investigation, or at any time during an investigation, the inspector may find
that the formal fact-finding procedure is needed to conduct a full and
complete investigation. For example, an inspector may be unable to obtain a
statement from a key witness , or obtain essential records for FAA inspection.
In such situations, the field office should request, through the regional
division, the issuance of an order of investigation by legal counsel.

704. INITIATING THE FYXUQ& FACT-FINDING INVESTIGATION.

a. Within the FAA, the Administrator's powers to issue subpoenas,
administer oaths, examine witnesses, receive evidence, require the production
of records, take depositions , and enforce compliance with these processes in
the conduct of formal fact-finding investigations have been delegated to legal
counsel. When it is determined that a formal fact-finding investigation is
necessary, legal counsel will issue an order of investigation pursuant to
Part 13. See Figure 7-l.

b. It should be noted that the Administrator's authority under Section
1004 of the FA tit may be exercised pursuant to Part.13, in appropriate cases,
without ordering a formal fact-finding investigation.

705. CONDUCT OF THE FDFMAL FACT-FINDING IMIESTIGATION. The presiding
officer, as designated by the order of investigation, will conduct the
investigation in accordance with procedures in Subpart F of Part 13. He or
she may designate additional persons to assist in the investigation, such as
inspectors from the investigating field offices. A written report of the
Chap 7
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investigation will be prepared by the presiding officer The purpose of the
formal fact-finding investigation is to develop facts. It is not
adjudiciatory in nature. The investigating office, on the basis of evidence
developed in the formal fact-finding investigation and any other information
in its possession, shall recommend appropriate enforcement action. In the
event that the presiding officer determines that evidence compiled during the
formal fact-finding investigation supports a finding that air transportation
or air conumxce and the public interest warrant initiation of emergency
action, the Emergency Order and the enforcement investigative report will be
substituted in lieu of the written report.

706. USE OF ADMINISTRATIVE SUBPOENAS; In an investigation circumstances may
arise under which the use of an Administrative Subpoena may be of assistance.
A subpoena requires the person on whom it is served to provide either evidence
or testimony on matters that are under investigation. Generally subpoenas are
not required in an investigation, but where an attempt has been made to
acquire evidence or information, and the holder of the information has refused
refused to produce it, a subpoena may be used to compel production of the
information. Subpoenas may be issued only by the Chief Counsel, the Deputy
Chief Counsel, or an Assistant Chief Counsel. While most administrative
subpoenas are issued to obtain records, documents or other physical evidence,
they may also be used to obtain testimony.

a. A formal Order of Investigation is not a prerequisite to issuance of
a subpoena. Subpoenas may be enforced under Section 1007 of the FA Act.

b. The following is general guidance for the use of subpoenas. It is
not intended to restrict the use of subpoenas under other valid circumstances.

(1) Subpoenas should be used for valid investigative purposes to
provide information or evidence that reasonably relates to the matter under
investigation.

(2) Subpoenas may be served on the subject of an investigation or
on other individuals who have information but are not the subject of the
investigation.

(3) Other investigative means generally should be used prior to
using a subpoena, unless there is reason-to believe that the other means would
not be effective. Normally a request should be made for items or information
before requesting and serving a subpoena. If, however, there is reason to
believe that evidence will be destroyed if a simple request for the evidence
is made a subpoena may be issued and served as the first request for
information.

(4) Many individuals or corporations, while willing to provide
information, are reluctant to do so without a subpoena to protect themselves
fran action by the subject of the investigations. Under these circumstances
they may be perfectly willing to produce the information when a subpoena has
been issued.
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b. In order to obtain a subpoena a request must be made to the Office
of the Chief Counsel or to an Assistant Chief Counsel. The inspector provide
the following information to counsel so that a determination can be made,on
the issuance of a subpoena:

(1) why is a subpoena needed? This should include an explanation
of why normal investigative techniques have not produced, or may not produce,
the evidence sought.

(2) What is requested? If documents or evidence are requested,
there should be an accurate description of the documents to be subpoenaed.
The items requested should be reasonable in both their scope and duratioa. It
should be recognized that response to a subpoena will be a burden on the
person on whom it is served. Therefore, while all of the information'or
documents that needed should be requested, the subpoena should cover no more
than it is reasonably expected may be needed to complete the investigation.

(3) Where are the documents or evidence located?

(4) Who is the custodian of the documents or evidence?

(5) Where do the documents or evidence need to be produced?
Consideration should be given as to whether the documents need to be produced
at an FAA office or at the place of business of their custodian, or whether
they may be produced by mail.

(6) On what date should the items be produced? Under normal
circumstances a reasonable time should be provided to allow for the documents
to be produced. If there are reasons to believe that documents, records or
evidence may be destroyed, consideration should be given to whether the items
should be produced immediately. Under appropriate circumstances documents may
be produced by mail.

c. Once a subpoena has been issued, generally it is served personally
upon the individual or corporation. If the subpoena contains a "return of
service" it is important that it be fully completed indicating to whom, when,
where, and how service of the subpoena was made. If there is no return of
service then a memorandum should be prepared specifically listing all of the
details of how the document was served.

d. It is important that the investigator closely coordinate with
counsel on the use of subpoenas and seek advice as to whether subpoenas will
be of help and how they are to be used. Subpoenas can be a very effective
tool in the investigatory process when other investigatory means have proven
unsuccessful.

e. If the information or evidence sought is something that an airman or
operator is required by statute or regulation to maintain and present to the
agency, a failure to produce such information to the agency may be grounds for
emergency suspension or revocation of a certificate, rather than using a
subpoena to require production of the item or information.
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707. JUDICIALENE0RcmENr. If a person refuses to cmply with a subpoena or
other order issued by the presiding officer or by legal counsel under Section
1004 of the FA Act, legal counsel may refer the matter to a United States
Attorney for judicial enforcement.

708.-799. RE!mwED.
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FIGURE 7-1. SAMPLEORDEROF INVESTIGATION

FEDERAL AVIATION ADMINISTRATION
WASHINGTON, D.C.

In the Matter of the Investigation of ARC Airways,)
Inc., Holder of Air Taxi Commercial Operator 1
Certificate No. 14-EA-69 to determine the
compliance of it and its personnel with i
applicable portions of the Federal Aviation Act )
of 1958, as amended, and the Federal Aviation 1
Regulations.

1

ORDER OF IN?rEsTiGATION

Information has been received by the Federal Aviation Administration
indicating that ARC Airways, Inc., and certain of its personnel may have
violated certain portions of the Federal Aviation Act of 1958, as amended, and
the Federal Aviation Regulations (FAR).

In order to determine to what extent, if any, ARC Airways, Inc., and its
personnel have violated the Act, Section 43.13 of the FAR, and Parts 91
(Subpart C) and 135 (Subpart J) of the FAR, and to determine further if safety
in air commerce or air transportation is jeopardized, the Administrator of the
Federal Aviation Administration, acting by and through his Assistant Chief
Counsel for Regulations and Enforcement, hereby orders that:

1. Pursuant to the authority in Sections 313, 609, and 1004 of the
Federal Aviation Act of 1958, as amended (49 U.S.C. 1354, 1429, and 1484), and
Part 13 of the Federal Aviation Regulations (14 CFR Part 13), an investigation
be conducted into the possible violations of the Federal Aviation Act of 1958,
as amended, and the Federal Aviation Regulations by ARC Airways, Inc., and its
present and past personnel.

2. Mr. John E. Doe hereby,is designated to serve as presiding officer
and is delegated the authority to conduct said investigation. Hemaybe
assisted by persons he designates, and he shall have the authority pursuant to
Sections 313 and 1004 of the Federal Aviation Act of 1958, as amended, to take
testimony, issue subpoenas, take depositions, administer oaths, examine
witnesses, and such other authority as is contained in Section 1004 of the
Federal Aviation Act of 1958, as amended.
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3. The investigation shall be conducted pursuant to procedures in
Subpart F of FAR Part 13. At any hearing convened by Mr. Doe pursuant to this
Order, he shall have full authority as presiding officer and he may be
assisted by such persons as he designates. A verbatim record of any hearings
or depositions will be kept, and questioning of all witnesses at such hearings
or depositions shall be by Mr. Doe or his designee. Documents produced at
such hearings or depositions pursuant to a subpoena issued by Mr. Doe shall be
made a part of the record of such hearings or depositions only when so ordered
byMr.Doe.

Dated: August 18, 1987

RICHARD B. ROE
Assistant Chief Counsel
Regulations and Enforcement
Division
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CHAPTER8. REEXAMINATION AND REINSPECTIONUNDRRSRCTION  609
OF THE FEDERAL AVIATION ACT

800. AUTHORITY. Under Section 609 of the Federal Aviation Act of 1958, as
amended (FA Act), the Administrator is authorized to reinspect any aircraft,
aircraft engine, propeller, appliance, air navigation facility or air agency,
and to reexamine any airman. Reexamination or reinspection does not preclude
the taking of punitive enforcement action when appropriate. When any
certificate holder fails to comply with a request for reinspection or
reexamination, Section 609 provides legal procedures to require that the
certificate holder be reinspected or reexamined. The 609 reexamination or
reinspection authority should be used when facts reasonably indicate that a
certificate holder may not be qualified to hold a certificate. If the facts
demonstrate that the certificate holder is not qualified, then reexamination
is not appropriate and certificate action shall be taken to revoke the
certificate based on a demonstrated lack of qualification.

801. PRDCEDURES. When an inspector, a Regional Flight Surgeon, the
Aeromedical Certification Branch (AAC-130), or the Federal Air Surgeon have
reason to believe, either through reliable reports, personal knowledge, or on
the basis of evidence obtained through investigation, that a certificate
holder may not be qualified to exercise the privileges of a particular
certificate or rating, a reexamination or reinspection may be required.

a. The investigating inspector , or office of medical responsibility,
shall notify the certificate holder by certified mail that a reinspection or
reexamination is necessary. See Figures 8-l and 8-2. Generally, the
certificate holder should be given a reasonable period of time in which to
accomplish the reexamination or reinspection, but in some cases immediate
action to suspend the certificate in accordance with paragraph e, below, may
be appropriate.

b. The letter should specify the time, place, and subject of the
reinspection or reexamination, giving reasonable consideration to the
convenience of the certificate holder.

c. The inspector shall be careful to point out exactly the rating(s) on
which the inspector wishes to conduct the reinspection or reexamination. The
office of medical responsibility shall identify the specific information or
history needed to determine whether the holder of an airman medical
certificate meets appropriate medical standards, and class of medical
certification which the FAA wishes to reexamine.

d. Where appropriate, the letter should state that enforcement action
may be taken in addition to the reexamination.

e. If the certificate holder, within a reasonable time, fails to submit
to reexamination or to comply with a request for reinspection, the following
procedures should be followed:
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(1) The field office, or office of medical responsibility, should
prepare an EIR recommending emergency suspension of the certificate until such
time as the holder submits to and,passes  a reinspection or reexamination. If
the situation warrants, legal counsel should be notified immediately and
requested to begin action prior to receipt of the full EIR. Counsel may
require that essentiai evidence be forwarded without the EIR in order to
initiate the emergency action.

(2) The EIR should contain the following:

A. The facts and supporting evidence that gave rise to the
need for reexamination. For example, if an accident was the event that gave
rise to the need for reexamination, the details of the accident should be
described, with supporting evidence.

B. There should be an analysis explaining why the facts
indicate that the certificate holder may not be qualified. For example, the
file should specifically explain what it was about the accident that caused
the inspector to question the competency of the airman.

c. There should be documentation. in the file to prove that the
certificate holder was requested to submit to a reexamination or reinspection
and to prove that the certificate holder has not submitted to the
reexamination or reinspection, unless it is determined that due to special
circumstances the certificate should be suspended immediately without first
requesting submission to the reinspection or reexamination.

(3) In cases where there may be enforcement action taken in
addition to reexamination, the inspector should be careful not to mislead the
airmen or operator into believing that the reexamination is the only action
being taken. See Figure 8-l.

(4) Counsel shall initiate certificate action in accordance with
the provisions of Chapter 12 when the evidence submitted is sufficient to
establish that the certificate holder may not be qualified to hold the
certificate or that safety in air coimnerce or air transportation and the
public interest requires the suspension  of the certificate pending
satisfactory completion of reexamination or reinspection. Emergency
certificate action generally is appropriate. There may, however, be
circumstances where, in the discretion of counsel, it is more appropriate to
proceed by notice rather than by emergency action.

(5). The action taken shall either order or propose the suspension
of the certificate until such time as the holder submits to reinspection or
reexamination and satisfactorily establishes qualifications to continue to
hold the certificate and to exercise the privileges of such certificate.

(6) If the certificate holder appeals the Order suspending his
certificate pending reexamination and such appeal is pending before the
National Transportation Safety Board, reexamination should not be given to the
airman until the airman withdraws his appeal.
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(7) If the certificate holder satisfactorily establishes
qualifications to continue to hold and use the certificate, the field office
or office of medical responsibility shall issue a letter advising the
certificate holder of that finding , with a copy to the legal counsel who
issued the order. Legal counsel shall take appropriate steps to terminate the
order, release the certificate stop order, and update the EIS.

(8) If a certificate holder whose certificate is suspended under
this paragraph fails to submit to a reexamination or reinspection within a
reasonable period of time, the certificate or rating should be revoked. The
certificate should not be under suspension indefinitely pending the
certificate holder submitting to a reinspection or reexamination. In this
case, because the certificate already is suspended, emergency action generally
will not be necessary.

f. If the certificate holder has submitted to a reinspection or
reexamination and has not established qualifications, the following procedures
should be followed:

(1) The investigating office or office of medical responsibility
should prepare an EIR, recommending revocation of the certificate or rating.
This generally should be on an emergency basis, unless and order suspending
the certificate or rating is in effect.

(2) The EIR should be given a new report number. Any companion
report number, which was assigned to an earlier EIR in connection with
certificate suspension, should be shown in the "related number" block. If
revocation action is taken against only part of the certificate, such as an
airman rating, the appropriate field office or officer of medical
responsibility should issue the necessary temporary certificate or new
certificate with the remaining privileges. Evidence of the failure to
demonstrate qualification should be included as an item of proof. For airman
medical cases only, the FIR prepared by the office of medical responsibility
need only consist of Section A (FAA Form 2150-S) and supporting documentation
as shown in paragraph 80le(2). ,

(3) In some cases, it may be appropriate to suspend the certificate
for a reasonable time pending proof of requalification. However, a
certificate holder should not be permitted indefinitely to hold a certificate
in order to have additional opportunities to prove qualification. Generally,
if the certificate holder has twice submitted to a reinspection or
reexamination, and has twice failed, the certificate should be revoked.

802.-899. RESERVED.
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FIGURE 8-l. SAME'LELETTERREQWSTINGFEEXAMINATION
UNDER SECTION 609 OF THE F'EDERAL AVIATION ACT

CERTIFIEDMAIL-  REZURNRECEXPT PBXEVED

Dear Mr..

Investigation of the accident/incident which occurred
at on , gives reason
to believe that your competence as a certificated airman is in question and
that reexamination of your qualification to be the holder of
is necessary in the interest of safety. Therefore, pursuant to the Authority
contained in Section 609 of the Federal Aviation Act of 1958, as amended, you
are requested to call or appear at this office or a Flights Standards District
office more conveniently located to you no later than, , tomake an appointment for a reexamination. The reexamination will consist
of
holder of

and include the knowledge and skill necessary to be the
with emphasis on

If y-ou make an appointment with a Flight Standards District Offiie in another
area, please advise this office.

If you do not accept the opportunity for reexamination by the date set forth
above, it will be necessary for us to start proceeding in suspend your airman
certificate until such time as you demonstrate your .competence to exercise is
privileges. If, for reasons beyond your control, you are unable to be
reexamined at this time, please contact the undersigned prior
to in order that a determination can be made whether a time
extension may be granted.

Please note that the incident which occurred on is still under
investigation to determine whether other enforcement action is appropriate.
If additional enforcement action is to be taken you will be advised in a
separate letter.

We will be pleased to discuss this matter with you and provide any further
information which may assist you. Our office is open from
to , and our telephone number is .

Your cooperation in this matter will be appreciated.

Sincerely,
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FIGURE 8-2. SAMPLE LEXTERREQWSTINGADDITIONAL
MEDICAL INFORMATION

CEXTIFIED'MAIL - RErURNREcEIPTREQUESTED

Dear

You hold airman medical certificate class, issued

Information provided this office indicates that you may not meet the
requirements to hold your medical certificate. Accordingly, we are
reexamining whether you meet the medical standards prescribed in Part 67 of
the Federal Aviation Regulations.

This office has been advised that you have a history of , which could
render you ineligible for continued airman medical certification.

Under the authority of Section 67.25(a) and 67.31 of the Federal Aviation
Regulations, the Federal Aviation Administration is hereby reexamining your
qualifications in order to determine your eligibility for continued airman
medical certification.

It-is necessary that within 30 days you provide this office with information
pertaining to your medical history, to include dates of treatment, findings,
symptoms, diagnosis, prognosis, and treatment (both past and present). We
will require copies of all pertinent hospital records to include admission and
discharge summaries and the results of all studies done.

In addition to the above, we will require that within 10 days you provide this
office with the following:*

a. A list of all physicians or other health care professionals you have
consulted within the past 5 years to include addresses and reasons for
consultations.

b. A list of all periods of hospitalization to include names and
addresses of hospitals and causes for admissions.

C. An accurate list of all traffic and other convictions you have had,
to include dates, locations and dispositions.

d. Please execute and promptly return to this office the enclosed
authorization for release of information (FAA Form 8500-21).

*The information should be structured to the specific circumstances.
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Pending determination of your eligibility for continued airman medical
certification, you may wish to voluntarily surrender to this office any
current airman medical certification in’your possession. Your failure to
provide the requested data within the time specified will necessitate our
referral of your case to our FAA legal oounsel.

You are reminded that your operation of an aircraft as pilot in command, or in
any other capacity as a required pilot flight crewmember, while having a known
medical deficiency, or after experiencing any adverse change in medical
condition that would make you unable. to meet the requirements for your medical
certificate, would be a violation of Section 61.53 of the Federal Aviation
Regulations.

Sincerely,

Anthony Ziegler, Jr., M.D.
Regional Flight Surgeon

Enclosures
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CBAPTER 9. PREPARATICNOF  ENPORCEMENT INVFSTIGATIVEREPORTS

900. GENERAL.

a. The Enforcement Investigative Report (EIR) is the means for
documenting, assembling, organizing, and presenting all evidence and other
pertinent information obtained during an investigation. Since it is the
document from which determinations of violations and sanctions are made, the
report must be well-prepared, factual, and provide the proof required to
substantiate the enforcement actions contemplated.

b. If at any time during the investigation the inspector determines
that no violation occurred, the inspector should terminate the investigation,
and complete the applicable section of the EIR. If a letter of investigation
was issued, all recipients should be notified that the matter has been closed.

c. If it is determined after evaluation of all the evidence obtained in
the investigation that a violation did occur , either administrative action or
legal enforcement action, as appropriate, should be recommended.

d. Extreme caution should be exercised in order to ensure that neither
the alleged violator nor any other unauthorized person, is informed of the
inspector's recorrunendations.

901. REPORT PREPARATION. All enforcement investigations shall be reported in
accordance with instructions in this Chapter.

a. Administrative action or no action cases. When administrative
enforcement actlon is taken, only Section A of FAA Form 2150-5,(Section  A of
the EIR) need be prepared in accordance with the guidelines obtained in
paragraph 903. See Figure 9-l. For "no action" cases, only Sections A and B
of the EIR need be prepared. See paragraphs 903 and 904. The field office or
region may elect to prepare or have prepared a complete EIR in cases involving
complex or sensitive investigations notwithstanding the fact that
administrative enforcement action is recommended.

b. Legal enforcement action. For legal enforcement action, the entire
EIR (Sections A, B, C, and D) should be completed. Form 2150-S (Section A of
the EIR) should be prepared in accordance with the guidelines in paragraph 903.

C. Criminal enforcement action. For criminal enforcement actions, the
entire EIR (Section A, B, C, and D) should be completed and transmitted to the
appropriate Assistant Chief Counsel for review and referral to the Department
of Justice.

902. REPORT ASSEMBLY.

a. The Enforcement Investigative Report consists of four main sections:

(1) Section A, FAA Form 2150-S.

Chap 9
Par 900 Page 109



215d.3A 12/14/88

(2) Section B, Su!nnary of Facts.

(3) Section C, Items of Proof.

(4) Section D, Facts and Analysis.

b. Section dividers with preprinted tabs A through D may be used to
separate the four main sections of the report. In addition, dividers may be
used to separate the Item of Proof exhibits in Section C. While use of
dividers is not mandatory, it is strongly recommended. These dividers are
available as "Guide Cards, 508-929," fran AAC-482, under stock number:
7530-00-475-1049.

903. SECTIONA- PREPARATION OF FAA EQRM 2150-S. Information blocks on Form
2150-S should be completed in accordance with the guidelines in paragraph b
below~' The report number, which identifies a specific EIR, should be entered
as a lo-digit code consisting of the year, the region, the field office, and a
sequential number as outlined in Chapter 14 (example: 88WPOlOOOl). Related
enforcement investigative reports should be entered, in the same code form,
for any other EIR's associated with the same incident.

a. Information required on Form 2150-5 should be entered into EIS using
an interactive terminal which displays information as it is keyed. This form
may then be printed out for use in the EIR. General information about EIS
data entry is provided in paragraph b below. The pertinent information to be
entered into EIS follows the guidelines in paragraph c below.

b. Information is entered into EIS using an interactive terminal which
displays information as it is keyed. As a specific item (data element) is
completed, the system will perform edit and validation routines to ensure the
accuracy of each data element. The system edits use tables, range checks,
omission detection and date validation to prevent erroneous information from
reaching the EIS database. When an error is discovered, the terminal will
display a descriptive error message and sound an alarm. 'Vitro types of errors
can be indicated by the system: Fatal, which must be corrected before the
user can continue: and Warning, which is displayed to alert the user to a
potential error situation. Refer to the EIS User's Manual for additional
guidance on data entry edits.

c. Instructions for completing Form 2150-S.

(1) Name. Enter the name of the alleged violator. The entry
should show an mvidual by last, first and middle name. (e.g., Smith,
Duane). The name of a legal entity should be shown in full (e.g., All
American Airlines, Inc.: Ralph Duane Smith d/b/a All American Airlines:
Tri-County Airport Authority: etc.). A legal entity's name should be the
standard in use for the organization, such as the air carrier designator, the
name in the airport table, or other standard source.

(2) Address/Telephone Number. Enter the current mailing address,
including ZIP code, of the 1*ndividual or legal entity. When practicable, the
field office should verify this data. If the mailing address is a post office
box, a street address to which over-night deliveries may be made should be
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included in the remarks section. The telephone number is not a field in the
EIS, but a ccmplete telephone number , with area code, should be written on the
print-out Form 2150-S.

(3) Date of Birth. Enter, in nmrals, the date of birth of the
individual alleged violator, in a six digit year-mcnth-day  (YY-W-DD) format
(e.g., 41-12-15 ; 54-05-23) . Leave blank if not appropriate.

(4) Sex. Enter male (M) or female (F) .

(5) FAA certificate number. Enter the number of the FAA
certificate held by the alleged violator, if related to the incident under
investigation or the regulation believed violated. Use the cede for NONE is
no certificate is held.

(6) FAA certificate type Enter the type of certificate referenced
in Item (5) (e.g., camnercial  pilot; air carrier: airport operator; etc.).
Leave blank if not appropriate.

(7) Aviatim employer. Enter ‘the alleged violator’s employer if
the alleged violation is related to that employment, and the employment
involves a segment of aviation or aviation-related activity. In cases
involving passenger violations, or passenger/nonpassenger
screening/sterile-area violations, the name of the responsible air carrier(s)
should be entered.

(8) Make. Enter the name or trade name of the manufacturer when an
aircraft, aircraftengine, propeller, or aircraft component or appliance is
involved in or related to the alleged violation. Blocks (8) through (12) may
be left blank if not appropriate.

(9) Model. Enter the model of the aircraft, aircraft engine,
propeller, appliance-, or aircraft canponent, as appropriate.

(10) Identification No. For an aircraft, enter the identification
number. For an aircraft engine, propeller, appliance, or aircraft vent,
enter the serial number when available.

(11) Owner. Enter the name of the owner of the aircraft or the
aeronautical pr&Tinvolved in the alleged violation.

(12) Owner address. Enter the current mailing address of the owner
listed in Item (11).

(13) Date occurred. Enter, in numerals, the date(s) , on which the
alleged violation occurred, in a six digit year-month-day format (e.g.,
8863-30) .

(14) Time. Enter the local time at which the alleged violation
occurred using mmary time (e.g., 1105 for 11:05 a.m.; 1435 for 02:35
p.m.) . Leave blank if a specific time of occurrence is not appropriate.
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(15) Date known to FAA. Enter, in numerals, the date on which
anyone in the FAA first learned of the incident which later was determined to
be a violation, in a six digit year-month-day format (e.g. 88-04-02).

(16) Region of discovery. Enter the two-character identifier of
the region in which the altered violation was first discovered (e.g., NM).
(Note: This may not be the region of occurrence.)

(17) location. Enter the name of the geogra hit
violation is all-have occurred. Use the airportf

location where the
identifier and name

(if appropriate), the city and state, and any information needed to describe
the location relative to a specific airport or city. The airport identifier
(reference FAA Order AIC 7350.5T) standardizes the airport information.

(18) Regulations believed violated. Enter all regulations
violations believed substantiated by the evaluation and technical analysis.
Be specific in identifying the regulations by section and subsection a's
appropriate. For example, if the rule believed violated is Section
91.169(a)(l),  enter it as such: do not enter 91.169. In those cases where the
regulation cited fails to adequately identify the act or aggravated
circumstance involved, and the investigating inspector believes that
clarification is necessary, a clear text statement of not more than 150
characters may be inserted in this block following citation of the rule
believed violated. In medical cases, enter the appropriate section or
subsection of the regulation believed violated (e.g., 67.20(a)'(4)) or, in
cases involving medical disqualification, the specific section or subsection
which establishes the medical qualification in question (e.g., 67.15(e)(l)(i)).

(19) TJJ=. Enter the two-digit code (see Appendix 3 for code
listing) which best describes the type of activity the alleged violator was
engaged in at the time of the alleged violation.

(20) Sub-type Enter the two-digit code (see Appendix 3 for code
listing) which best desciibes the sub-type of activity in which the alleged
violator was engaged.

(21) Cat or
+**

Enter the two-digit code (see Appendix 3 for code
listing) which best escrlbes the category of the alleged violation.

(22) Source. Enter the two-digit code (see Appendix 3 for code
listing) for the source of the initial information relating to the alleged
violation.

(23) Accident associated. Enter code 00 if an accident was not
associated with the alleged violation, or code 01 if an accident was
involved. If the alleged violation caused the accident, enter code 02. The
NI'SB definition of an accident is controlling.

(24) Security program. 'Ihis section of the form is for use in
security violations only. From one to eight individual two-digit codes may be
entered in sequential order (see Appendix 3 for code listing).
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(25) Type action recommended or taken. mter one of the following
actions (items 25 thru 28 need not be completed in airman medical cases):

A. Administrative action

B. Civil penalty

c. Suspension

D. Emergency suspension

E. Revocation .

F. Emergency revocation

G. Referral to DOD

H. Referral to foreign government

I. Criminal action

J. Other recommended action should also be entered in addition
to one of the above, when appropriate (e.g., aircraft seiiure; cease and
desist order: injunctive action: order of compliance).

K. No action

(26) Recommended sanction. Enter one of the following sanctions:

(a) Warning Notice

(b) Letter of Correction

(c) The dollar amount for recornmended civil penalty.

(d) The recommended duration for period of suspension (e.g.,
180 days: pending ccxnpliance).

(e) No sanction need be entered when the r-ndedtype
action is other than administrative action, civil penalty, or suspension.

(27) Date. Enter the date signed by the field office chief.

(28) Investigating office. Enter the appropriate region or field
office identifier (e.g., NWOS; CE42). (See Chapter 14.)

(29) Regulations believed violated. Same as instructions for Item
(18) l If the investigating field office entered an incorrect regulation in
item (18), the correct regulation should be cited. (See paragraph 1OOlb.)
May be left blank for administrative actions.

(30) Recxxmended type action. Same as instructions for Item (25).
(See paragraph 100lb.) May be left blank for administrative actions.
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(31) Recommended Sanction. Same as instructions for Item (26).
(See paragraph 100lb.) May be left blank for administrative actions.

(32) Date. Enter the date signed by regional division.

(33) Region. Enter two-letter identifier for the reporting region
(e.g., GL, NM, SC).

904. SECPION B - SUMMARY OF FACTS. The Summary of Facts is the second
element of the EIR package and is assembled as a separate item behind Form
2150-S. The Summary is a concise statement of those facts, established
through the investigation, that are essential to proving the violation of each
of the listed regulations. Where the rule lends itself, the wording of the
Summary should tie directly to the wording of the particular regulation. The
Sunrnary need only briefly identify the "who did what, when, where, why and
how" to assure clarity and understanding, since the details of the
investigation and a complete statement of the facts and circumstances will be
set out in the Facts and Analysis Section of the EIR. When the investigation
fails to prove the allegation, the Summary should so state.

905. SECI'ION C - Im4SOFPmF. The items of proof are the third element of
the EIR, and should contain the originals of each exhibit submitted. When the
size or nature of physical evidence precludes enclosing it with the report,
appropriate photographs of such evidence should be included.

a. Section C should contain a numerical index of the items of proof,
with a brief statement of each item's content. Each item of proof should be
numbered consecutively as an exhibit.

b Tne item of proof exhibits should be listed in a logical order to
facilitate review.

C. Each item of documentary evidence referenced in the Facts and
Analysis (Section D of the report) should be included as an exhibit.

d. The proof should include summaries of each conversation the
inspector had with the airman, the witnesses, or anyone having any connection
with the case. Bach summary should include.the  name, address and telephone
number: of each person the inspector interviewed. If more than one inspector
was present during the conversation, each inspector should prepare a summary
of the conversation. See paragraph 406 for guidance.

906. SECPIOND - FACTS AND ANALYSIS. This section contains, first, a
complete factual statement of the investigation of the alleged violation and,
second, the inspector's evaluation and analysis of the results of the
investigation and all pertinent safety and enforcement factors.

a. Facts. Describe all the pertinent facts and circumstances. There
should be an orderly and logical statement of each significant fact and
related investigative action, with a reference to specific supporting
exhibits. It may be appropriate to briefly describe the origin or the basis
of the investigation , and it is usually helpful to the reader if the statement
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is organized in chronological fashion. The inspector has latitude to go into
as much detail as necessary to assure an understanding of the investigation
and violation. He should provide the depth of detail to suit the complexity
and nature of the particular case.

Note that this is not the place to introduce additional evidence, such as
information learned in conversations with the alleged violator or witnesses.
All evidence of the violation should be fully supported in Section C by
witness statements, ramp inspection reports by the inspector, etc.

b. Analysis. Set out an analysis as to how safety was or was not
affected, the violator's attitude, enforcement history, and economic and
livelihood considerations. The reliability of evidence should be evaluated
and conflicting evidence discussed. It may be necessary to again reference
specific supporting exhibits. The inspector should fully analyze the alleged
violator's explanation regarding the incident, such as appears in the
interview record or the person's response to the letter of investigation.
Mitigating, extenuating, and aggravating factors should be set out. The
inspector's opinions, feelings and conjectures should be included where
appropriate but care should be taken to label them as such. The inspector
should provide a conclusion and set out the reasons justifying the reconumznded
enforcement action and sanction. For a list of items to be included in the
analysis, refer to paragraph 207.

If any information is received after the EIR is forwarded to the region, the
inspector should prepare an analysis and forward it to the region with the
information. This analysis should indicate whether, based on the information,
the inspector has changed his or her conclusions or recommendations  regarding

. the facts, the regulations violated, or proposed sanction.

907. PRUIECI'ION  AND RELEASE OF EIR'S.

a. Protective markings. mforcement investigative reports normally
qualify for the designation of "FOR OFFICIAL USE ONLY" (EWO) and should be so
marked unless the report contains national security information requiring a
'security classification. (See Order 16OO.l5D,  Control and Protection of FOUO
Information).

b. Release of investigations. Request for release of the EIR or
investigative information should be handled in accordance with FAA Order
1200.23, Public Availability of Information. An EIR or any part of an EIR
should be released only with the concurrence of the Assistant Chief Counsel.
Information of a security nature may be released only by the Director, Office
of Civil Aviation Security, ACS-1, in accordance with FAR Part 191.

908. E¶9iRGENcYm- ACTIONS. The appropriate handling of a violation
requiring emergency certificate suspension or revocation frequently will
involve initiation of such action, through the Assistant Chief Counsel, prior
to actual completion of the EIR. An advance or partial EIR should be prepared
and forwarded, and legal counsel should be provided copies of all evidence
that supports the alleged violation. The canplete EIR package should be
completed as expeditiously as possible.
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909. REGIONAL COPIES. The distribution requirements of paragraph 1405 do not
provide for a regional division copy of the EIR package. If an additional
copy of the report is desired, divisions may either make copies or request
that the field offices provide an additional copy.

910. IXWNGMDING OF EIR’s. EIR’S initiated by the field office or regional
division for legal enforcement may, in sane cases, be returned for downgrading
to administrative acticn or no action (paragraph 1002b(5)). In this case, the
investigating office should prepare and process an appropriate EIR using the
same EIR number shown on the original, and with the annotation at the top of
the form, ‘7ladNGRAD~. ”

911. - 999. RESERVED.
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FIGURE 9-l.
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cJW=FERlO. PRCCESSINGOFENFWCEMENl'INVlZ5TIGATIVE  REPORTS

1000. PURPOSE. This chapter provides guidance and general information
concerning the processing of all Enforcement Investigative Reports (EIR'S)
prepared pursuant to this order. Procedures for distribution of EIR's and
other documents are contained in Chapter 14.

1001. PROCESSING OF EIR'S FOR ADMINISTRATIVE ACTION.

a. Field office. The field office is authorized to issue warning
'notices and letters of correction. The letters are developed as prescribed in
Chapter 11. The EIR number (case code number) originally assigned at the time
the investigation was initiated shall be used to identify the EIR. An
investigation file, including copies of FAA Form 2150-5 and the warning letter
or letter of correction, shall be retained by the field office for no less
than 6 months. The Form 2150-5 (or complete EIR, if required) shall be
distributed in accordance with Chapter 14 instructions.

b. Regional office. The appropriate regional division shall review
the administrative enforcement action for internal purposes. If the
investigating field office entered an incorrect regulation in Item 18 on the
Form 2150-5, the correct regulation should be cited in the regional division
review section. No other changes should be made.

1002. PROCESSING OF EIR'S FOR LEGAL ENFURCEMENT ACTION.

a. Field office.

(1) The EIR number (case code number) assigned at the time the
investigation was initiated shall be used to identify the EIR.

(2) The field office shall forward the EIR to the regional
division.

(3) After enforcement action has been completed, the investigating
office should assure that the following persons and offices are advised of the
final disposition:

A. Each person or organization to whom a letter of
investigation was sent.

B. Each supporting FAA office.

C. Any agency, person, or organization which provided the
Complaint or information .that was the basis for initiating the investigation.

(4) The field office shall retain a complete investigation file,
including a copy of the EIR, until final action has been completed on the case.
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b. Regional division.

(1) Upon receipt of the EIR, the regional division shall review
the file to determine -

A. The adequacy of the investigation:

B. That the correct regulations are cited: and

c. That the type of enforcement action and sanction
recarmnended  by the field office are appropriate.

(2) If the regional division concurs with the field office, it may
forward the EIR to the Assistant Chief Counsel without mnt.

(3) If the regional division determines that the investigation was
not adequately completed, it should return the file to the field office with
specific instructions for further investigation.

(4) If the regionai division questions the sufficiency of the
evidence for legal enfocement action, it should contact legal counsel to
discuss the issue before closing the case.

(5) If the regional division determines that legal enforcement
action is not appropriate, it shall return the file to the field office with
specific reasons for taking administrative enforcement action or, when no
acti is required, for closing the case without action.

(6) If the regional division determines that legal enforcement
action iS appropriate, but disagrees with the field office as to the
regulations violated or the sanction, it shall prepare a technical analysis
and evaluation, including --

A. An independent technical analysis of the facts, safety
impacts, and violations;

B. A recommendation for the type of legal enforcement action
required for aviation safety and the public interest: and

C. A recommendation for a specific sanction.

(7) The EIR, along with the regional division's technical analysis
and recommendations,  is transmitted to the Assistant Chief Counsel. See
paragraph 1003 for reports requiring special processing.

(8) The determination of the tyPe of legal enforcement action and
sanction is a joint responsibility of the appropriate regional division .
(Flight Standards, Airports, or Civil Aviation Security) and legal counsel.

(9) After completion of the enforcement action the regional
division pranptly shall inform the investigating field office of the final
disposition.
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c. Assistant Chief Counsel.

(1) Upon receipt of the EIR, the Assistant Chief Counsel reviews
the file for the sufficiency of the evidence to support the type of action
recormnended  by the regional division. If the evidence is insufficient, the
additional information needed should be coordinated through the appropriate
division.

(2) The Assistant Chief Counsel shall make an independent
determination of the appropriate santion type and amount, giving due
consideration to the sanction recommended by the regional division. If the
Assistant Chief Counsel's assessment.of the appropriate sanction differs from
that of the division, counsel and the division shall confer in an effort to
reach an agreement. If no agreement can be reached, the issue shall be
elevated to the appropiate headquarters offices.

(3) When the Assistant Chief Counsel determines that sufficient
evidence exists to support the recommended legal enforcement action, and a
sanction has been determined, legal enforcement action shall be initiated as
provided in Chapter 12. Once legal enforcement action has been initiated,
counsel has the final authority to change the type of action or sanction, or
enter into a settlement agreement. When feasible, however, significant
changes should be coordinated with the appropriate division and the reporting
inspector.

(4) The Assistant Chief Counsel shall inform the appropriate
regional division of the final disposition in all cases.

(5) The legal enforcement file held by the Assistant Chief Counsel
is the official FAA record copy, and shall be retained, transferred, and
disposed of in accordance with Order 1350.15B.

d. Office of the Chief Counsel. The following cases shall be referred
through the Assistant Chief Counsel for a Region or Center to the Assistant
Chief Counsel, Regulations and Enforcement Division, AGC-200, for legal
handling:

(1) Cases which the Administrator expressly designates.

(2) Cases involving violations of prohibited areas established
over Presidential residences.

(3) Cases involving violations of U.S. regulations by foreign
persons and companies within U.S. air commerce: except that those cases
against persons living in the U.S., holding U.S. airmen certificates, may be
handled by counsel in the region when the violation is not connected with that
person's service with a foreign company or air carrier.

(4) Cases under the Hazardous Materials Transportation Act within
FAA jurisdiction.

(5) All other cases designated by the Office of the Chief Counsel.
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1003. REPORTS RlQUIRINGSPECIALPRCXXSSING.

a. Violations involving members of the U.S. Armed Forces.

(1) The regional division, upon receipt of the EIR from a field
office (see paragraph 501), shall review the file in accordance with paragraph
1002b(l) and forward it to the Assistant Chief Counsel for further processing.

(2) Any EIR prepared pursuant to paragraph 501e, relating to
violations when the person was not acting in the performance of official
military duties, or where there is a question of qualifications, shall be
reviewed and processed by the regional division in accordance with
subparagraph 1002b.

(3) In all cases other than those under paragraph 501e, the
Assistant Chief Counsel shall refer a complaint to the appropriate military
department when counsel determines that the EIR contains sufficient
information to support such referral pursuant to Section 1002(a) of the
FA Act. The complaint should include a letter of referral and a copy of the
EIR. See Figure 10-l. It shall be transmitted to the appropriate official
listed below:

Air Force (include
National Guard)

Navy/Marine Corps

Coast Guard

The Inspector General
Department of the Air Force
Washington, DC. 20030

Deputy Chief of Naval Operations
(Air)
Navy Department
Washington, D.C. 20360

-ant
United States Coast Guard
Washington, D.C. 20591

Army (include
National Guard)

Director
USAATCA-ASO
Cameron Station
Alexandria, Virginia 22314

(4) If the military department, within 90 days after the date of
referral, has not informed FAA of the disposition of the complaint (including
any corrective or disciplinary action taken) , as required by Section 1002a of
the FA Act, the Assistant Chief Counsel should send a follow-up letter to the
military department.

(5) In cases where a military referral is made, but there is
reason to question the qualifications of the alleged violator to exercise the
privileges of an FAA certificate held, the Assistant Chief Counsel shall also
initiate appropriate legal enforcement action pursuant to Chapter 12.
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b. Violations of foreign aviation regulations.

(1) Enforcement cases against FAA certificate holders, U.S.
citizens, 0r.U.S. canpanies involved in violations of foreign aviation
regulations are processed as outlined in paragraph 1001 or 1002.

(2) Upon completion of FAA enforcement action the regional office
having geographical responsibility for the country filing the canplaint shall
advise the Office of the Chief Counsel, AGC-200, of the final action taken.
~~~-200 will, in turn, advise the foreign aviation authority through, if
appropriate, the U.S. Foreign Service Post. In the case of Canada, AGC-200
should provide such advise directly to Transport Canada.

c. Violations of U.S. regulations by foreign persons and companies.

(1) After field office completion of the investigation, the EIR
shall be forwarded to the appropriate regicnal division (see paragraph 503).

(2) The region reviews and processes the EIR as outlined in
paragraph 1002 and, if required by paragraph 1002d(3),  forwards the EIR to the
Assistant Chief Counsel. Cases against foreign individuals living in the
U.S., holding U.S. airmen certificates , may be handled by counsel in the
region when the violation is not connected with that person's service with a
foreign company, or air carrier. Otherwise, the region forwards the EIR to
the Office of the Chief Counsel, AGC-200.

(3) AGC-200 determines, in consultation with the appropriate
Office under the Associate Administrator for Aviation Standards and the Office
of International Affairs, whether legal enforcement action directly against
the alleged violator or referral of a complaint to the foreign government is
appropriate.

A. When a complaint is to be made to a foreign government,
AGC-200 prepares a letter to the Department of State requesting that the
violation be brought to the attention of the foreign government. A copy of
the letter shall be sent to the Office of International Aviation Affairs. The
letter to the Department of State should include a brief sunn\ary of the facts,
the regulations violated, and a request that FAA be advised of any action
taken by the foreign government. A copy of the EIR shall accompany the
referral letter.

B. When direct legal enforcement action is appropriate,
procedures outlined in Chapter 12 shall be used.

1004.-1099. RESERVED.
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FIaRH 10-l. SAMPLEMILITAFfYREFERRAL

October 27, 1988

Deputy Chief of Naval Operations (Air)
NavyDepartment
Washington, D.C. 20360

Dear Sir:

pursuant to Section 1002(a) of the Federal Aviation Act of 1958, as amended,
we are referring to you a complaint and our Enforcement Investigative Report
relating to the alleged violation of the Federal Aviation Regulations by
Commander John Doe, United States Navy, Whidbey Island Naval Air Station,
Washington.

Available evidence indicates that on October 13, 1988, Conander Dx, while in
comTland of a Navy A3D aircraft identified as Homebrew 22, operated this
aircraft into the Hanford Restricted Area R-6715 without prior permission from
appropriate authority, contrary to and in violation of Section 91.95(a) of the
Federal Aviation Regulations.

This complaint and our report are referred to you for further investigation
and such corrective or disciplinary action as you may deem appropriate. We
woul< appreciate being infdrmed within 90 days, as required by Section 1002(a)
of the Act, of any action taken in this matter.

SincercZy,

Assistant Chief Counsel

2 Enclosures
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CHAPTER 11. ACMINISTRATIVE EN'FORCEMEMF ACTION

1100. PURPOSE. The purpose for administrative enforcement action is to
provide the field inspector with administrative means for disposing of minor
types of violations which do not require the use of legal enforcement
sanctions.

1101. GENERAL. While administrative enforcement action may be taken only in
cases where is conclusive evidence of a violation, the action does not
charge the person involved with a violation. It is intended to bring the
incident to the attention of the person involved, dccument corrective action,
encourage future compliance with the regulations, and provide a source of
information for agency use.

1102. TYPFS OF ADMINISTRATIVE ACTION. For statistical purposes, Section A of
the Enforcement Investigative Report (EIR), FAA Form 2150-5, should be used as
the means for reporting the issuance of administrative enforcement action.
Two types of administrative action are authorized: warning notices and
letters of correction.

1103. WARNING NOTICE.

a. The warning is a letter or form addressed to the alleged violator
which --

(1) Brings to the attention of the alleged violator the facts and
circumstances of the incident:

(2) Advises that, on the basis of available information, such
operations or practices are contrary to the regulations;

(3) States that the matter has been corrected and/or does not
warrant legal enforcement action: and .'

(4) Requests future compliance with the regulations.

See Figure 11-l.

b. When a letter of investigation has not previously been issued, the
following language should be included in all warning notices:

If you wish to add any information in explanation or mitigation please
write to me at the above address.

This language need not be included in letters of correction because letters of
correction must be accepted by the alleged violator. If the alleged violator
provides any information, it should be evaluated to determine whether the
warning notice continues to be appropriate. If not, the warning notice shall
be withdrawn. If this language is inserted and the violator is an individual,
a Privacy Act Notice shall be included with the warning notice. See
Figure 11-2.

Chap 11
Par 1100 Page 126



2150.3A 12/14/88

1104. LEX'TEROFCORRKX'ION. The letter of correction serves the same
purposes as the warning notice, but is intended for use when there is
agreement with the company, organization, or airmen that corrective action
acceptable to the FAA has been taken, or will be taken, within a reasonable
time. See Figures 11-3 to 11-6.

a. The letter of correction usually confirms a discussion with the
person involved in which a violation(s) is/are acknowledged and appropriate
corrective action initiated. It may also cover discrepancies and/or areas of
needed improvement.

b. Consideration should be given whether corrective action must be
immediate or may be taken within a reasonable period of time.

c. A letter of correction should not be used to forward suggestions
and reconanendations by themselves: ,its sole purpose is to correct conditions
which are in violation of the FAR. Reference may be made to an attachment
containing recananendations and suggestions, provided each item is
appropriately segregated and identified to prevent a recomrtendation or
suggestion from being misinterpreted as requiring corrective action under the
Federal Aviation Regulations.

d. For Airport Certification Program purposes, either the sample or
the form letter of correction (Figure 11-5 or 11-6) should be selected. If
the sample letter is used, the language should contain the pertinent elements
in Figure 11-5. The form letter is recommended when the single page provides
adeqate space. The form letter should not be used when a continuation form
or sheet muld be needed.

. . . When corrective action has not been completed at the time the
letter of correction is issued, the inspector shall assure that timely
follow-up inspection is completed. When the action is completed, the
inspector shall send a letter acknowledging that fact and closing the case
(see Sample Letter Acknowledging Completion of Corrective Action, Figure 11-7).

f. Any continued noncompliance following receipt of the letter of
correction shall be followed by more severe enforcement action.

1105. RECORDS OF ADMINISTRATIVE ACTION AGAINST INDIVIDUALS. Administrative
actions are made a matter of record. To avoid undue burden to individual
airmen, administrative actions arising against persons acting in their
capacities as individual certificated airmen will be expunged after a period
of two years following the issuance of the administrative action. l'he
following statement shall be included in all such actions against certificated
airmen:

. ..we are issuing this letter which will be
for a period of two years, after which, the
be expunged.

1106.-1199. RFSERVED.

a matter of official record
record of this matter will
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November 20, 1988

FIGURE 11-l. sAMPLEwARN1NGNcYr1CE
FLIGHTOPEBATIONS

Case No. 88WMOlOOOO

Mr. Fred Smith
1075 Victory Boulevard
Us Angeles, California 90009

Dear Mr. Smith:

On October 20, 1988, you were the pilot in command of a Beech Baron Nl3697
that landed at the City Airport. At the time of your flight, you did not have
in your personal possession a pilot certificate, although you do hold a valid
comrcial pilot certificate. This is contrary to the Federal Aviation
Regulations.

After a discussion with you concerning this flight and your inadvertent
failure to have your pilot certificate with you, we have concluded that the
matter does not warrant legal enforcement action. In lieu of such action, we
are issuing this letter which will be made a matter of record for a period of
two years, after which, the record of this matter will be expunged.

If you wish to add any information in explanation ormitigation please write
me at the above address. We will expect your future compliance with the
regulations.

Sincerely,

JoHNJ.FR?NK
Chief,‘Van Nuys GAD0

Attached: Privacy Act Notice
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FIGURE 11-2. PRIVACYACI'NUI'ICEFORWARNINGNUTICE

This Notice is provided in accordance with Section (e)(3) of the Privacy Act,
5 U.S.C. Section 552a(e) (3), and concerns the information requested in the
warning notice to which this Notice is enclosed.

A. Authority: This information is solicited pursuant to the Federal
Aviation Act of 1958, 49 U.S.C. Section 1301, et seq., and regulations issued
thereunder codified in Part 13 of Title 14 of the Code of Federal
Regulations. Submission of information is voluntary. The request for
information is intended to provide you with an opportunity to provide
information which may relate to this matter.

B. Principal purpose: The information is requested to give you the
opportunity to add any information in explanation or mitigation to the
violations set forth in the warning notice.

c. mutine uses: Records from this system of records may be disclosed
in accordance with the routine uses as they appear in System of Records No.
DCYI/FAA EM7 as published from time to time in the Federal Register.

D. Effect of failure to respond: The.FAA cannot impose any penalties
upon you in the event that you fail to respond to this enforcement
investigation letter.
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FIGURE 11-3. SAMPLELEZTEROFCORRECI'ION
MAIMZNANCE

April 30, 1988

The Aerospace Company
Attention: Mr. J. A. Jones, President
1200 International Way
Newark, New Jersey 22180

Dear Sir:

Your repair station's organization, systems, facilities, and procedures were
examined for ccanpliance with applicable Federal Aviation Regulations (FAR)
during the period April l-10, 1988. At the end of that examination, you were
advised of our findings as follows:

The summary of employment of each person whose name appears on the roster of
supervisory and inspection personnel was not available for three of the
employees, as required by Section 145.43(b) of the FAR.

This is to confirm our discussion with you on April 8, 1988, at which time
immediate corrective action was begun. You submitted the required summary of
employment for FAA inspection on April 10, 1988.

As a result of our discussion of this incident, you have revised your
procedures for maintaining the required summaries of employment.

In closing this case, we have given consideration to all available facts and
concluded that the matter does not warrant legal enforcement action. In lieu
of such action, we are issuing this letter which will be made a matter of
record.

Sincerely,

JOHN L. DOE
District Office Chief
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FIGURE 11-i. SAMPLELEITEROFCORRECIION
SECURITY

May 27, 1988

Mr. J. A. Smith
Director of Security
XYZ Airlines
1605 Fifth Avenue
New York, NY 12023

Dear Mr. Smith:

On May 1, 1988, during a routine inspection of the XYZ Airlines station at
Chatsworth International Airport, it was noted that none of the employees at
the XYZ Airlines checkpoint were wearing dosimeters. You were notified by
letter dated May 4, 1988, that an investigation into this apparent violation
of Section IV E. 6. of the XYZ Standard Security Program had been initiated
and was being conducted by this office.

Investigation of the matter revealed that the room containing the employees'
dosimeters is locked during nonoperational hours and on May 1, 1988, the only
individual with the key to the rcxxn, Burnmart Supervisor John Apelan, was not
at work. As a result of this incident, XYZ Airlines Station Manager David
Lynch has instituted a policy whereby additional keys to the equipment roan
are available from three locations.

In ci&ng this case, we have given consideration to all available facts and
concluded that the matter does not warrant legal enforcement action. In lieu
of such action, we are issuing this letter which will be made a matter of
record.

Sincerely,

PAT ROSS
Chief, DIW CASIO

cc: David Lynch
Station Manager, XYZ Airlines
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(date)

FIGUm 11-5. SAMPLE LEITER OF CORREC’rIoN
AIRPORTS

(name)
Manager, (airport)
(address)

Dear (name):

On (date), (inspector) conducted a certification inspection of the (airport)
to determine canpliance with Part 139 of the Federal Aviation Regulations, the
Airport Certification Manual, and the Airport Operating Certificate which
became effective (date). The inspection revealed that the airport was not in
compliance with all of the requirements.

During the investigation it was found that the certification manual (or
certification specifications) is approximately 3 months out of date and does
not reflect current conditions at the airport. It is recognized that you are
now revising the entire manual. You should give first priority to the
emergency plan section. You mentioned that the county is currently developing
a disaster plan. The airport should participate in that process.

You agreed at the exit interview to revise the manual according to the
following schedule:

Correction Date for Emergency Plan: (date)

Correction Date, Entire Manual Draft: (date)

Correction Date for Completed Manual: (date)

We have given consideration to all available facts and concluded that this
matter does not warrant legal enforcement action. In lieu of such action we
are issuin,g this letter which will be made a matter of record. We will expect
your future compliance with the regulations. Please advise in writing when
the manual has been revised.

Sincerely,

(name and title)
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FIC;UREi 11-6. FXX?MLEXTEROFCORREXXION
AIRFOFtI' CERTIFICATION

0
US-
d-uouacbn LETTER OF CORRECTION
-Ho(Lon
LibnwI-
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FIGURE 11-7. SAMPLRLEXTERACKKWLEDGING
CXHETION OF CORRECI'IVS ACTION

MANUFACTURING: QASAR

CERTIFIED MAIL

June 9, 1988

File Number 88NWOOOOO0

Future Aircraft, Inc.
AttN: Mr. M. Smith, Division Manager, Q.A.
1234 South Candy Dr.
Santa Monica, CA 90460

Dear Mr. Smith:

This is in response to your letters of May 17, 1988, and June 3, 1988,
concerning the Federal Aviation Administration (FAA) Quality Assurance System
Analysis Review (QASAR) conducted at future Aircraft, Inc., on May 1, 1908,
and the findings provided in our letter of May 5, 1988.

The corrective action discussed in your letters has been evaluated, on-site,
by the FAA principal inspector and has been found to be satisfactory.

In closing this case, we have given consideration to all available facts and
concluded that the matter does not warrant legal enforcement action. In lieu
of such action, we are issuing this letter which will be made a matter of
record.

Sincerely,

T.J. Grath
Manager
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CHAPTER 12. LEGAL ENFORCEMENT ACTION

1200. PURPOSE. This chapter prescribes procedures for the
handling of legal actions to be used by all FM legal counsel.

* 1201. CONSULTATION WITH HEADOUARTERS. The determination of
the type of legal enforcement action and sanction is the joint
responsibility of the appropriate regional division or
directorate office and legal counsel. Chapter 2 describes in
some detail how the appropriate enforcement action is to be
determined. An important objective in conducting the
enforcement program is to .achieve uniformity of action
throughout the FAA. Further, it sometimes is important for
headquarters to be aware of actions taken by the regions
quickly. For these reasons, in some cases coordination with
headquarters is required before initiating an enforcement
action, and in other cases information must be sent to
headquarters at the same time the action is taken. The
policies, procedures, and guidelines set forth in this order
shall be adhered to by all personnel.

ouida$e.
Adherence to Sanction Guidance Table and other written

The sanctions specified in the Enforcement Sanction
Guidance Table (appendix 4 to this order), together with other
written guidance such as that appearing in chapter 2 and
Compliance/Enforcement  Bulletins, generally shall be followed.
Whenever a proposed 'sanction is outside the normal range of
penalties indicated in the guidance, it need not be coordinated
with headquarters except as described in this paragraph.
However, prior to the issuance of the initial enforcement
action document, the reasons for the decision to deviate from
the Table must be documented and the Assistant Chief Counsel
for the Region, or his or her dasignee, Eust concur in the
issuance in writing. The justification and concur-enzce in ?a&
case shall be retained in the file. A decisicn to tc‘-e
administrative action need net be coo:dir&a$%d above t;re flald
office level.

b. Coordination with headouarters. Coordination with
headquarters (Attn: AGC-260) is required for the cases
identified below. The coordination is either before the
initial action is issued or contemporaneous with the action.
The coordination of enforcement actions required herein is
strictly an internal FM process for promoting consistency in
actions and consistency with national policy. It does not
alter the full authority and primary responsibility of each
Assistant Chief Counsel for action in regional cases. *

Chap 12
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* When coordination and clearance prior to issuance of the action
is required under this guidance, a full Enforcement Alert
prepared in accordance with current guidance shall be sent to
AGC-260 and to the program office in headquarters.

(1) Special circumstance8 Notwithstanding any
other provision in this paragraph, &ordination and clearance
prior to issuance is required for all legal enforcement actions
involving major aviation safety issues or other unusual or
special circumstances which are likely to draw broad public
attention or congressional 'interest, such as those involving
public figures, unusual or broadly publicized events, and
flying under the influence of drugs or alcohol.

.
(2) Ce*ificate actlow This subparagraph applies

to all emergency and initial certiiicate actions against
holders of certificates issued under FAR Parts 121, 125, 135,
139, and 145, or against manufacturers and to any certificate
action against an airman or other certificate holder where the
action involves special circumstances as described in
paragraph 1201b(4).

A. All certificate actions. Coordination and
clearance prior to issuance is required for all emergency and
initial certificate actions, except Nhousekeeping@V  actions
against certificate holders which have effectively ceased doing
business. If safety requires in emergency actions, immediate
action may be taken prior to coordination. The Chief Counsel,
the program office, and AGC-260 shall be advised as soon as
practicable.

B. 48-hour alerts in emeroencv cases. Within
48 hours after the Assistant Chief Counsel receives an EIR from
a program office in which the program office recommends
emergency certificate action, or in which the Assistant Chief
Counsel considers that emergency certificate action may be
appropriate, notification should be sent to the Chief Counsel
and the program office, with a copy to AGC-260. The
notification  should include the identity of the respondent, EIR
number(s), the general nature of the violations, the
recommended sanction, the approximate dates the violations were
discovered, and an estimate of when the full enforcement alert
may be forwarded. A separate 480hour alert need not be sent if
the full alert is sent within the 48-hour time frame.

c . HOUsekeeDino actions. Information copies of
housekeeping actions against certificate holders which have
effectively ceased doing business should be sent to AGC-260 as *
soon as practicable.
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* (3) Civil penalty actions.

A. Coordination and clearance prior to issuance
is required for all proposed civil penalties of $100,000 or
more.

,

$100,000, it
If the proposed civil penalty is under

issuance if,
sh&ld be coordinated with headquarters prior to
in the opinion of the Assistant Chief Counsel, it

is significantly  less than the minimum penalty which could be
computed under the policies in this order. Note that if the
proposed penalty is $50,000 or less, it will be under the civil
penalty assessment authority and, therefore, is subject to the
separation of functions provisions of that program: i.e., it is
"bubbled." Accordingly,  the alert may not be communicated to
the Administrator, the Chief Counsel, or AGC-400.

If the proposed civil penalty is over
$50,000 but und& $100,000, a copy of the civil penalty letter
shall be faxed to the Chief Counsel, the program office, and
AGC-260 on the same day it is issued, To ARRIVE BEFORE TBE
RESPONDENTRECEIVES TBE LMTER (unless it has been coordinated
under B, above).

D. For every civil penalty the case file shall
contain a written description as to how the sanction was
chosen, considering the sanction guidance in this Order and all
relevant facts and circumstances of the case.

(4) Referrals to U.S. Attornevg .

A. Civil nenaltv comoromise cases. When a
civil penalty compromise case for $100,000 or more is referred
to the U.S. Attorney for prosecution, notification shall be
sent to AGC-260. The notification shall include a copy of the
civil penalty letter, an indication of the respondent's
response, and the amount which the Assistant Chief Counsel
recommends the U.S. Attorney seek in the District Court.
Unless advised otherwise by AGC-260, the case may be sent to
the U.S. Attorney 48 hours after AGC-260 receives the
notification (receipt must be confirmed by the Assistant Chief
Counsel).

B. wder of susoended or revoked
-. When a case is referred to the U.S. Attorney to
obtain surrender of a certificate, which has been suspended or
revoked, and associated relief such as a civil penalty or
injunctive relief, contemporaneous notification shall be sent
to AGC-260. The notification shall include a copy of the Order *
Chap 12
Par 1201
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*of Suspension or Revocation, an indication of the violator's
response and the outcome,,of any appeal to the NTSB, and a
description of the efforks made to obtain surrender before
referring the case to the U.S. Attorney. This notification  to
AGC-260 may be in the form of copies of the letters and other
documents sent to the U.S. Attorney if they contain the
required information.

(5) Extraordinarv actions Coordination and
clearance prior to initiation is re&red for all extraordinary
actions, such as consent orders, cease and desist orders,
aircraft seizures, injunctive relief, and criminal referrals.

(6) Final actiom Coordination and clearance prior
to final disposition is required for legal enforcement actions
which initially required coordination with headquarters under
the above guidance, if the final action substantially differs
from the initial proposed action. The justification for any
reduction in the initially proposed sanction shall be reflected
in the case file and provided to AGC-260. This includes, but
is not limited to, the following:

A. Changing a proposed certificate revocation
to a suspension.

B. Reducing a proposed period of suspension by
more than one third.

penalty.
C. Changing a proposed suspension to a civil

D. Reducing a proposed civil penalty of $10,000
or more by more than one third. AGC-i&O  should be advised,
after settlement, of reductions between 15 and 33 percent.

1202. CERTIFICATE ACTION UNDER THE FEDERAL AVIATION ACT
(SECTION 609) When it is determined that certificate
suspension or'revocation is the appropriate enforcement action,
considering the policy set out in Chapter 2 and Appendix 4, the
following guidance should be used by legal counsel in
processing the case. *

Chap 12
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a. Initial certificate action.

(1) Notice of ProDosed Certificate Action. Under
Section 609 of the Federal Aviation Act (FA Act), the
Administrator, before ordering the suspension or revocation of
a certificate, must give the certificate holder notice of such
intention and provide such person with an opportunity to answer
and be heard, except when an emergency order is issued. See
paragraph 1202h. When it is determined that action under
Section 609 is necessary, the initiating legal office prepares
a Notice of Proposed Certificate Action. See Figure 12-1. The
Notice shall be issued by an official authorized in FAR 13.19,
or by an attorney who has appropriate delegation and is signing
with a by-line under the name and title of such official. If
the Notice is to be signed by an attorney other than an
official designated in FAR 13.19, a written delegation
authorizing the attorney to sign Notices should be sent to
AGC-200.

Chap 12
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A. The Notice should set forth the facts alleged, the
regulation(s) violated, and the action proposed. The Notice should contain a
statement showing how the facts constituted a violation of the cited
regulation(s).

B. The facts should be set forth in sufficient detail so that
the certificate holder can know and understand the charges.

C. The sanction proposed must be stated specifically.
It may not be stated in the alternative. Where it is proposed that only a
rating be suspended, the Notice should inform the airman that during the
suspension period a temporary certificate will be issued in order to permit
the exercise of those privileges not under suspension.

(2) Attachments to the Notice. An information sheet and a
certificate holder reply form should be sent with the Notice. In the
information sheet, which may be a printed form, the alleged violator is
advised of the alternatives to be taker, ir response to the notice. See Figure
12-2. The alleged violator is given t!le o$po::tunity to elect one of the
alternatives listed. On the "Certifi---Late Hoider Reply" form the alleged
violator may indicate that election. See Figure 12-3. Alternative 1 is to
surrender certificate. Alternative 2 is to request issuance of the order to
permit immediate appeal to the NTSB. Alternative 3 is the submission of the
alleged violator's answer in writing. Alternative 4 is an informal conference
with an FAA attorney. Alternative 5 is to prove entitlement to waiver of
penalty under the Aviation Safety Reporting Program.

cases.
(3) Notice of Proposed Certificate Action in deferred suspension

A. When the appropriate regional division and legal counsel
decide that a deferred suspension is the appropriate type of enforcement
action in a particular case, legal counsel should issue a Notice of Proposed
Certificate Action which --

(i) Specifies the factual circumstances and regulations
involved in the alleged violation:

proposed:
(ii) States the period of suspension that is being

(iii) Advises the certificate holder of the corrective
action that may be taken within a specified period, to avoid the proposed
sanction:

(iv) Requires that the certificate holder inform the FAA,
within 10 days after receipt of the Notice, if the holder elects to take the
suggested corrective action to avoid the proposed suspension: and

(v) Advises the certificate holder of the right to
proceed in accordance with the enclosed,inforrnation with respect to the Notice

ChaP 12
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of Proposed Certificate Action (enclose the standard information sheet) if no
timely election is made to take the suggested corrective action.

B. If the certificate holder does not timely elect to take
the deferred suspension option, legal counsel should process the case for a
certificate suspension pursuant to regular procedures.

C. If the certificate holder timely elects to proceed with
the deferred suspension option, legal counsel should --

(i) Upon receipt of satisfactory evidence that the
certificate holder has completed the corrective action described in the
Notice, within the specified period, issue an Order of Suspension that makes
findings of the appropriate violation(s) but waives the imposition of any
certificate suspension: and

(ii) If such satisfactory evidence is not timely
received, an Order of Suspension which suspends the certificate,for the period
stated in the Notice should be issued immediately.

b. Voluntary surrender and waiver of right to appeal to the NTSB. One
of the alternatives available to an alleged violator is to surrender the
certificate in response to the Notice of Proposed Certificate Action or
following an agreement reached at an informal conference. In either case,
surrender constitutes a waiver of the certificate holder's right to appeal.
See Figure 12-2, paragraph 1. If the certificate is surrendered at an
informal conference, a waiver such as Figure 12-4 may be used.

c. Informal conference. In certificate action cases, the informal
confere.rce provides the certificate holder an opportunity to be heard as
required by Section 609(a) of the FA Act.
apply-

The provisions in paragraph 1208

d. Coordination of change of sanction. If the case is a significant
case requiring coordination with AGC-200 under paragraph 1201b, any proposed
change in sanction shall be coordinated with AGC-200 (Attn: AGC-260), to the
extent provided in that paragraph.

e. Reevaluating the case. When the certificate holder submits
evidence or other considerations in writing , or in person at an informal
conference, new matters submitted must be considered and evidence on which the
Notice was based must be reexamined. A new determination regarding the
alleged violations must be made by legal counsel, and the program office
should be consulted. Allegations which are disproved must be withdrawn. If
the sanction proposed is determined to be excessive, it must be reduced.
Legal counsel may not increase the sanction proposed in the Notice as a result
of the informal conference. Unless matters not taken into consideration in
issuing the Notice are brought to legal counsel's attention, the order
normally should impose the sanction proposed in the Notice.
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f. Orders of Suspension or .Revocation.

(1) Issuance of Order. The Order representing the final FAA
certificate action is issued by an official authorized in FAR 13.19 or by an
attorney, with appropriate delegation, who is signing with a by-line under the
name and title of an authorized official. If the Order is issued over the
signature of an attorney other than an official authorized in FAR 13.19, a
written delegation authorizing the attorney to sign orders should be sent to
AGC-200. See Figure 12-5.

A. When the certificate holder surrenders the certificate
pursuant to the Notice of Proposed Certificate Action, the order should be
issued ixnnediately. The effective date of the surrender will be that date on
which the certificate is surrendered to an FAA employee, such as the postmark
date of mailing or the date of hand delivery. The appeal provisions shall be
included, unless the certificate holder has waived his appeal rights.
Surrendering the certificate in response to the Notice consititutes a waiver
of the airman's appeal rights , when the certificate holder has been so
informed of his rights in the Information Sheet (See Figure 12-2, paragraph 1
and 12-4).

B. Orders should allege the violations which constitute the
basis for the action, state accurately the action taken, state the reasons
that "safety in air commerce or air transportation and the public interest"
require certificate action, state the effective date, and inform the
certificate holder of appeal rights and procedures. If matters asserted by
the certificate holder in the informal conference or by correspondence make it
advisable that the FAA explain, in detail, its reasons for not accepting the
position presented, this may be done in a transmittal letter, to accompany the
Order, but not in the order itself. The appeal section of each Order shall
state that in the event of an appeal to the NTSB (see paragraph 1202g), a copy
of the Order will be filed with the N!%B and will serve as the Administrator's
Complaint. (See, Sample Order of Suspension, Figure 12-S). If an ASRP report
has been accepted, the Order shall indicate that the penalty is waived (see
Figure 12-6).

(2) Preparation of Airman Stop Order. Upon issuance of an order
suspending or revoking an airman certificate, legal counsel shall prepare and
transmit to the Airman Certification Branch, AAC-260, an Airman Stop Order,
FAA Form 8060-8. It is important that a stop order be transmitted at the time
an order of suspension or order of revocation is issued to preclude the
issuance of a duplicate certificate or the processing of a new application
involving the airman. Legal counsel shall include, on the stop order form,
specific data as to the termination or release of the stop order.

g. Appeals to the National Transportation Safety Board.

(1) General. Section 609 of the FA Act provides that any person
whose certificate is affected by an order issued under that section may appeal
to the National Transportation Safety Board (NTSB) which, after notice and
hearing, may amend, modify, or reverse the FAA order if it finds that safety
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in air commerce or air transportation and the public interest do not require
affirmation of the order. Procedures for processing appeals before the NTSB
are contained in the NTSB Rules of Practice in Air Safety Proceedings (49
C.F.R. Part 821). Except in a case involving an emergency order, the filing
of an appeal will stay the effectiveness of the FAA order until the final
disposition of the appeal by the NCSB.

(2) Hearings before NTSB administrative law judges. When an order
issued under Section 609 of the FA Act is appeal& to the NTSB, the legal
office (Chief Counsel or Assistant Chief Co-ukel) that issued the orde;
generally will be responsible for representing the FAA at the evidentiary
hearing before an NTSB administrative law judge. Normally, legal counsel who
prepared the case will represent the FAA at the hearing in order to avoid
duplicative preparation by other counsel. In certain cases, where the order
was issued in one region but the NTSB hearing is scheduled to be held in
another region, legal counsel may, by mutual agreement, transfer the case to
the region where the hearing is to be held, when such transfer would be in the
best interest of the Government. Where cases are transferred to another area
for a formal hearing, testimony of witnesses located in the originating area
or at other locations outside the location of the hearing may be obtained
through depositions. When appropriate , split hearings may be requested.

(3) Appeals from initial decisions to the full Board. Under the
WTSB Rules of Practice in Air Safety Proceedings, either party may appeal from
the initial decision of the NTSB's Administrative maw Judge to the full
Board. The Board's review in all such appeals expressly is limited to a
consideration of whether a finding of material fact is erroneous: a necessary
legal conclusion is without governing precedent or is a departure frown or
contrary to law, NTSB rules, or precedent: a substantial and important
guestirn of law, policy, or discretion is involved; or a prejudicial
procedural error has occurred. Appeals, therefore, should be carefully
considered and only filed where one of the issues specified in the Ml'SB's
rules clearly is present. Special consideration should be given to appealing
every case in which the administrative law judge, after having found all of
the violations alleged in the FAA complaint, reduces the sanction without
adequate justification. In paragraph 217(b) of Order llOO.SB, FAA
Organization - Regions and Centers, and paragraph 1613 af Order 1100.2B, FAA
Organization - FAA Headquarters, the Administrator has reserved to the FAA
Office of Chief Counsel the authority to handle enforcement cases appealed to
the full Board or to the U.S. court of appeals. To implement this reservation
of authority, the following procedures shall be followed in such cases:

A. When an Assistant Chief Counsel wishes to obtain full
Board review of an initial decision, except in emergency cases, legal counsel
shall, WITHIN 5 DAYS AFTER SERVICE OF THE INITIAL DECISION, reccmmend to the
Manager, Enforcement Proceedings Branch, AGC-250, or, in Fqual Access to
Justice Act cases, to the Manager, Enforcement Policy Branch, AGC-260, that an
appeal be filed with the full Board. If it is determined that an appeal
should be filed, the Assistant Chief Counsel will then file a notice of
appeal. Normally, the handling of the appeal will be the responsibility of
the Regulations and Enforcement Division. After filing the notice of appeal,
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the Assistant Chief Counsel shall immediately forward the case file
to the Manager, Enforcement Proceedings Branch, AGC-250, or, in
Equal Access to Justice Act cases, to the Manager, Enforcement
Policy Branch, AGC-260. The Assistant Chief Counsel may also submit
a draft or an outline of the issues believed to constitute the
grounds for,appealing  the decision. When agreed to, the Assistant
Chief Counsel recommending appeal may be authorized to handle the
case on appeal.

B. If the respondent files an appeal, the FAA's reply
brief normally will be prepared and filed by the Regulations and
Enforcement Division, unless good cause exists for,the preparation
of the brief by the Assistant Chief Counsel. If the pertinent
files, documents, records, etc., are in the possession of the
Assistant Chief Counsel when the respondent files a notice of
appeal, they shall be immediately transmitted to AGCr250 or AGC-260,
as appropriate, for use in the filing of a reply brief or other
required pleading, unless the Assistant Chief Counsel for a region
or center received authorization  to handle the appeal. Upon
completion of the case, the files will be returned to the
originating region.

h. Emeraencv orders of susnension or revocation.

(1) Basis for issuance.
* A. Emergency suspension or revocation of a
certificate should be used only as an emergency safety measure and
to provide immediate protection to the public. Therefore, emergency
actions should be taken as soon as possible after the need for such
action becomes apparent. However, if there is a delay, that fact
does not render that emergency action inappropriate. See, paragraph
206.~.(5). *

B. An emergency suspension or revocation should never
be used for punitive reasons. When receiving a recommendation for
emergency action, legal counsel should ensure that there is
sufficient evidence of an emergency requiring immediate
effectiveness  of an order of suspension or revocation, as described
in paragraph 206~ of this Order.

C. In those circumstances in which it is determined
that an emergency suspension or revocation is appropriate and that a
punitive suspension is also warranted, the emergency order shall
address only the former certificate action. A separate notice
proposing the punitive suspension shall be issued. For example, the
holder of a commercial pilot certificate and flight instructor
certificate  violates several FAR. It is determined that
circumstances  of the incident raise questions as to the person's
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qualifications  to hold the flight instructor certificate,  and
therefore the certificate holder should be reexamined as to his
qualifications  to hold the flight instructor certificate,  but he
refuses to be reexamined. It is also determined that a go-day
suspension of both certificates is warranted for the violations of
the FAR. The emergency order should only suspend the flight
instructor certificate until reexamination is accomplished and
qualifications  are established. A separate Notice proposing the
go-day suspension should also be issued.

(2) Procedure. An emergency order should contain all of
the allegations and findings necessary to any other order and, in
addition, contain a statement that "the Administrator finds that an
emergency exists and safety in air transportation or air commerce
require the immediate effectiveness of this order." An emergency
order shall, therefore, be immediately effective, and the
certificate holder shall be informed that an appeal to the NTSB will
not stay the effectiveness  of the order. Both Sections 609 and
1005(a) of the FA Act should be cited. See Figure 12-7.

(3) Anneal hearinas before NTSB. If the certificate
holder appeals to the NTSB, the accelerated appeal provisions of
Section 609 of the FA Act and of the NTSB's Rules of Practice in Air
Safety Proceedings are applicable. Section 609 provides: "The
filing of an appeal with the Board shall stay the effectiveness of
the Administrator's  order unless the Administrator  advises the Board
that an emergency exists and safety in air commerce or air
transportation  requires the immediate effectiveness of his order, in
which event the order shall remain effective and the Board shall
finally'dispose of the appeal within 60 days after being so advised
by the Administrator." Note that the 60-day period begins to run ON
THE DATE THE NTSB IS ADVISED BY THE ADMINISTRATOR  of the emergency
nature of the order.

A. In order to follow the statutory procedure, when a
certificate holder appeals from an emergency order, legal counsel
should forward the complaint to the NTSB, together with a cover
letter advising the NTSB that an emergency exists, using the exact
language of the statute. Language in the complaint should not be
relied upon as notice to the NTSB that an emergency exists; in every
instance, a cover letter should be sent.

B. Because of the accelerated handling of emergency
cases provided in the NTSB's rules, it must always be borne in mind
that a prompt hearing in such cases will be held and a reduced time
period provided for every step in the proceeding. Legal counsel
should plan to have the case prepared for hearing within several
days after the issuance of the emergency order.
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(4) Anneal of emercrencv nature of the order. It has been
held that a certificate holder may seek direct review of the
Administrator's  emergency determination by United States courts of
appeals pursuant to Section 1006 of the FA Act. Nevada Airlines v.
Bond, 622 F.2d 1017 (9th Cir. 1980). Regional attorneys shall
advise AGC-250 immediately if a certificate holder petitions a court
for review of the emergency order or seeks a stay of the order.
AGC-250 will coordinate the handling of the case with the Justice
Department. If the Justice Department assigns the case to the FM,
AGC-250 will handle the case unless AGC-200 and the Assistant Chief
Counsel decide that the case should be handled by the region.

(5) ADDealS to full Board. In cases involving emergency
orders, where accelerated processing is required by the NTSB's Rules
of Practice in Air Safety Proceedings, the handling of the appeal to
the full Board will be the responsibility of legal counsel who
presented the case before the NTSB's administrative law judge. Time
will not normally permit a transfer of such
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case for handling by the Regulations and Enforcement Division. In the rare
case where cause exists for a transfer of the responsibility, the case will be
handled by the AGC-250, after consultation with the region involved,

i. Judicial review of NTSB decisions. Within 60 days after the Board
issues its final decision and order in an FAA certificate action case, the
certificate holder may petition the appropriate U.S. court of appeals for
judicial review of the order as provided in Section 1006 of the FA Act. The
Department of Justice , in coordination with MTSB and FAA, or the FAA when so
delegated, handles Section 609 enforcement cases before the U.S. court of
appeals. FAA participation in the handling of such cases is the
responsibility of AGC-250 or AGC-260, unless AGC-200 and the Assistant Chief
Counsel determine that the case should be handled by the region.

1203. CERTIFICATE ACTION IN AIRMAN MELXAL CASES UNDER THE FEDERAL AVIATION
ACT (SECTION 609).

a. Responsibility. The Assistant Chief Counsel, or the Office of the
Chief Counsel, as appropriate, is responsible for taking certificate action
under Section 609 of the FA Act when a request is received from the Regional
Flight Surgeon, the Aercmedical Certification Branch (AAC-130), or the Federal
Air Surgeon to suspend or revoke an airman's medical certificate. When
further investigation is needed, such as obtaining medical records and other
documents that are not in the FAA's medical file, the regional Civil Aviation
Security Division may be requested to obtain the necessary information.

b. Refusal to submit to reexamination. Under Section 609 of the
FA Act, an airman may be reqUeSted  to submit to medical reexamination if there
is a reasonable basis to believe that the airman may not be qualified under
the ;irman medical regulations. Reexamination should be requested by letter
from the Regional Flight Surgeon. If the airman refuses or fails, within a
reasonable time, to submit to the reexamination, emergency action, using
procedures set out in paragraph 1202h, should be taken to suspend the airman
medical certificate pending reexamination and a determination that the airman
is medically qualifi,rf.

Failure to release medical information. Section 67.31 of the FAR
providez'that any-prson who apqies for or holds an airman medical
certificate may be requested to furnish additional medical information or
history or to authorize clinics, hospitals, doctors, or other persons to
release any available information or records concerning a medical history.
Refusal or failure to provide the requested information or to authorize its
release may be a basis for denying, suspending, or revoking the airman medical
certificate by emergency action.

d. Medical disqualification. When FAA has evidence which shows that
an airman has become medically incapacitated or otherwise disqualified, legal
counsel shall issue an order revoking the medical certificate of the person
involved. Emergency orders should be used in the usual case. However, if
conditions permit normal procedures, the proceeding may be initiatea by
notice.
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e. Falsification of application or certificate.

12114188

(1) Section 67.20 of the FAR provides for the suspension or
revocation of any airman certificate, ground instructor certificate, or
medical certificate held by any person who --

A. Makes a fraudulent or intentionally false statement on an
application for an airman medical certificate:

B. Reproduces a medical certificate for fraudulent purposes:

C. Alters a medical certificate: or

D. Makes a fraudulent or intentionally false entry in any
document required to be kept in connection with a medical certificate.

(2) In reviewing cases involving medical certification, legal
counsel should be alert to the possibility of falsification and, if
falsification is discovered, should initiate legal enforcement action, as
appropriate.

(3) Even though action is taken under Section 67.20 of the FAR,
any person who willfuly -its any of the above acts may also be subject to
criminal prosecution under 18 USC 1001, or Section 902(a) of the FA Act.
Therefore, the investigation of such cases should be carefully conducted to
assure that no action is taken which could prejudice any possible criminal
prosecution. The civil aviation security division and legal counsel should be
contacted for guidance.

1204. CMLPENALTY ACTION UNDERTHE FEDERALAVIATIONACI INVOLV.WGAN~
, IN CONlROWRSY IN EXCESS OF $50,000.

a. General. In cases in which the amount in controversy is in excess
of $50,000, the case is processed in accordance with Section 901 of the FA Act
and section 13.15 of the,FAR regardless.of whether the case may ultimately be
compromised for less than $50,000. In these cases the FAA has no authority to
assess a 'civil penalty. Under this procedure, the FAA proposes to the alleged
violator an amount which the FAA would accept to settle the case. If no
settlement agreement is reached, the FAA refers the matter to the U.S.
Attorney for prosecution in U.S. district court. The alleged violator has a
right to a jury trial.

b. Initial civil penalty action.

(1) Civil penalty letter. Except when referred directly to a U.S.
Attorney, a civil penalty is initiated by issuance of a letter advising the
alleged violator of the facts and regulations involved in the incident. The
letter Contains a statement of the charges. The FAR sections alleged to be
violated should be cited in the letter, as well as a statement showing how the
facts constitute a violation of the cited regulations. Civil penalty letters
shall be issued over.the name of the Chief Counsel or the Assistant Chief
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Counsel, and signed by that person, or in that name with a "by-line" for the
attorney signing the letter (see FAR 13.15). If the letter is to be signed by
any attorney other than one of the officials specified herein, a written
delegation should made authorizing that attorney to sign civil penalty letters
as specified above, and a copy of the delegation should be sent to AGC-200.
See Figure 12-8.

(2) Language. Because the Administrator has no authority to
assess a civil penalty in excess of $50,000, but only to either accept
settlement or refer the matter to a U.S. Attorney (except in hazardous
materials cases), all civil penalty letters and other correspondence or
documents referring0 the FAA's action in such cases should be phrased to
indicate that the FAA "would accept (a specified amount) in settlement" rather
than "impose" or "assess" a civil penalty.

(3) Attachments to the Notice. An information sheet and a
certificate holder reply form should be sent with the civil penalty letter.
In the information sheet, which may be a printed form, the alleged violator is
advised of the alternatives to be taken in response to the letter. See Figure
12-9. The alleged violator is given the opportunity to elect one of the
alternatives listed. On the reply form the alleged violator may indicate that
election. See Figure 12-10. Alternative 1 is to pay the civil penalty.
Alternative 2 is to submit information or material in answer to the charges.
Alternative 3 is to request an informal conference with legal counsel.
Alternative 4 to request that the matter be decided by the U.S. district
court. Alternative 5 is to prove entitlement to waiver of penalty under the
Aviation Safety Report Program.

c. Informal conference. The FA Act does not obligate the FAA to
provide an alleged violator the opportunity to be heard in civil penalty cases
in excess of $50,000. As a matter of policy, informal conferences are
encouraged. At the conference the parties may discuss the case prior to
settlement or referral to the U.S.. Attorney. The provisions in paragraph 1208
apply.

d. Settlement.

(1) When the amount suggested in the civil penalty letter, or a
lesser amount deemed acceptable upon consideration of additional facts, is
submitted, the alleged violator shall be informed in writing that the offer is
accepted in full settlement. See Figure 12-11.

(2) The letter of receipt should acknowledge the fact that the
settlement does not constitute an admission of any violation.

(3) If the alleged violator desires to submit the suggested offer,
arrangements may be made, if necessary, to pay the amount in reasonable
installments, but a close followup should be maintained to assure prompt
submission of payment. The period of payment should be kept to a minimum.
The alleged violator shall be asked.to sign an agreement to pay the amount of
the settlement.
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e. Coordination of change of sanction. If the case is a significant
case requiring coordination with AGC-200 under paragraph 1201b, any proposed
change in sanction shall be coordinated with AGC-200 (Attn: ACC-260), to the
extent provided in that paragraph.

f. Referral to U.S. Attorney.

(1) Civil penalty cases should be referred to the appropriate U.S.
Attorney when legal counsel is unable to effect settlement, and the matter
should not otherwise be closed. When required in the interest of aviation
safety, the case may be referred directly to the U.S. Attorney without seeking
settlement. In significant or complex cases, legal counsel shall coordinate
with the Office of Chief Counsel prior to referral to a U.S. Attorney.

(2) In the letter of referral, counsel should refer to the United
States Attorney Manual, Title 9, Section g-76.100, in which the Department of
Justice has issued instructions to U.S. Attorneys for the handling of FA Act
civil penalty cases. In this reference, the Department authorized the FAA,
including the Assistant Chief Counsel, to refer directly to the appropriate
U.S. Attorneys to institute suit for the collection of civil penalties or to
effect settlement of such matters in those instances where the amount of the
settlement is acceptable to the FAA. The transmittal letter should also set
out a summary of the facts, an analysis of the violations involved, a summary
of action taken prior to referral, a statement of the amount which would be
acceptable to the FAA in settlement, and any additional information necessary
to give the U.S. Attorney full information with respect to the case. Counsel
shouJd forward, with the letter, a copy of the file on the case, including the
violation report and any other available evidence. Counsel should prepare and
include a draft of a complaint. See Figure 12-12. In the letter of referral,
counsel should also offer assistance to the U.S. Attorney in the preparation
or trial of the action.

(3) Amount sought in complaint. When a case is referred to the
U.S. Attorney, it is necessary for all regulations believed violated to be
cited in any complaint. The dollar amount sought in the complaint need not be
limited to the munt sought in the civil penalty letter. If the amount
sought in the complaint is significantly greater than the amount sought in the
civil penalty letter, coordinate with AGC-200 (Attn: AGC-260).

(4) Following initial referral of a civil penalty case to a U.S.
Attorney, counsel should conduct periodic followup inquiries for the purpose
of obtaining current information on the status of the case and to remind the
U.S. Attorney of our continuing interest in the matter. Copies of all
pleadings filed by the parties should be requested.

(5) In those cases where,the U.S. Attorney is unable to effect a
settlement, and a complaint has been filed, counsel should again volunteer
assistance in preparation for trial. Experience has shown that U.S. Attorneys
are generally grateful to receive such assistance in view of the burden of
their other duties and their unfamiliarity with the FAR and the technical
aspects of aviation matters. In view of the fact that relatively few civil

.Page 149 Chap 12
Par 1204



12/i4/88 2150.38

penalty cases are litigated in the Federal courts, it is essential that they
are handled properly, in order to avoid unfortunate precedent-making decisions
resulting from a misunderstanding of a case on the part of the court or the
U.S. Attorney handling the case.

(6) In those instances in which a U.S. Attorney declines to
institute suit, legal counsel will ordinarily be given a statement of the
reasons. If counsel disagrees, counsel should consult further with the U.S.
Attorney, either in writing or by personal conference. If counsel ultimately
is unable to persuade the U.S. Attorney to take action and believes the
decision to be erroneous, the matter should then be referred to the Office of
the Chief Counsel for discussions with the Department of Justice.

(7) Cases may arise in which the U.S. Attorney either fails to
proceed with the case on a timely basis or indicates a general unwillingness
to handle the case without formally declining to prosecute. The Civil
Division of the Justice Department has agreed to a procedure for handling such
cases, as well as cases where prosecution is formally declined. If the
Assistant Chief Counsel determines that it is necessary to institute suit in
such cases, he or she shall promptly advise the Chief Counsel (Attn.:
EC-200) of the merits of the case, the need for prosecution, and the nature
of the problem encountered with the U.S. Attorney's office. The Office of the
Chief Counsel will then obtain from the Civil Division an authorization to
institute suit. A copy of this authorization will be telexed to the U.S.
Attorney by the Civil Division , whereupon the Assistant Chief Counsel may file
the complaint directly with the clerk of the appropriate district court. This
procedure should also be followed in cases where it is necessary to
simultaneously file complaints in several jurisdictions. Where time is
critical, all of the above actions should be accomplished by telephone.
Before initiating this procedure, the appropriate U.S. Attorney's office
should be advised of the action being taken.

1205. CIVIL PENALTY ACTION UNDERTHE FEDEZAL AVIATION ACT INVOLVING AN-
IN CONTROVJ%?SY NCYI EXCEEDING $50,000.

a. General. In most cases in which the amount in controversy does not
exceed $50,000, the case is processed in accordance with the Civil Penalty
Assessment Demonstration Program, Section 905 of the FA Act, as amended, and
Section 13.16 of the FAR. Under this program the FAA may assess civil
penalties after affording the alleged violator notice and an opportunity to be
heard. The opportunity to be heard is provided by an opportunity for a
hearing before an administrative law judge. After the civil penalty is
assessed under this program, if necessary, the penalty may be collected
through proceedings in the appropriate U.S. District Court.

b. Initial civil penalty action.

(1) Notice of Proposed Civil Penalty. A civil penalty action is
initiated by issuing a Notice of Proposed Civil Penalty pursuant to the
procedures in Section 13.16 of the FAR. See Figure 12-13. The Notice shall
be issued by an official authorized in FAR 13.19, or by an attorney who has
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appropriate delegation and is signing with a by-line under the name and title
of such official. If the Notice is to be signed by an attorney other than an
official,designated in FAR 13.19, a written delegation authorizing the
attorney to sign Notices should be sent to AGC-200.

A. The Notice should set forth the facts alleged, the
regulation(s) violated, and the action proposed. The Notice should contain a
statement showing how the facts constituted a violation of the cited
regulation(s).

B. The facts should be set forth in sufficient detail so that
the alleged violator can know and understand the charges.

C. The penalty proposed must be stated specifically.
It may not be stated in the alternative.

(2) Attachments to the Notice. An information sheet, a reply
form, and FAR 13.16 and Part 13, Subpart G, should be sent with the Notice.
In the information sheet, which may be a printed form, the alleged violator is
advised of the alternatives to be taken in response to the Notice. See Figure
12-14. 'Ihe alleged violator is given the opportunity to elect one of the
alternatives listed.
election.

C!n the reply form the alleged violator may indicate that
See Figure 12-15.

penalty.
Alternative 1 is to pay the proposed civil

Alternative 2 is' to submit information or material in answer to the
charges. Alternative 3 is to propose to reduce the civil penalty for
specified reasons. Alternative 4 is to request an informal conference with
legal counsel. Alternative 5 is to claim entitlement to waiver of penalty
under the ASRP. Alternative 6 is to

(3) Language. It should
assess a civil penalty in a specific
offer.

request a hearing.

be noted that the Notice pro~"*s to
amount, rather than suggest a comprcnnise

should be sent by certified mail, return(4) Service. The Notice
receipt requested, or by personal delivery.

c. Informal procedures. In cases under the Civil Penalty
&TL,,i,iratioI& Prcyf'am, Pfi iJ.iG(fj provides an opportunity for d J&on to
participate in informal procedures, by submitting additional information,
participating in an informal conference with an FAA attorney, or both. The
provisions in paragraph 1208 apply.

After any information in defense or mitigation of charges in a Notice has been
submitted to the FAA, the alleged violator shall be informed of the FAA
decision as to whether any change in the proposed charges or sanction set out
in the Notice will be made as a result of such information. Any information
submitted by the alleged violator is evaluated for possible dismissal of
proposed charges or reduction of proposed sanction, rather than for a
compromise settlement. This interim reply to the alleged violator must be
made prior to the issuance of an order. The alleged violator has 10 days
after receipt of such reply to submit additional information or to request a
hearing. (See, FAR 13.16(g)).
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If additional information is submitted in response to the interim reply,
counsel shall evaluate it to determine whether any change in the proposed
findings of fact or of violations is warranted. If civil penalty action
continues to be appropriate, a second interim reply shall be sent informing
the alleged violator of this determination, and stating that the alleged -
violator has 10 days after receipt of the reply to request a hearing. No
additional opportunity ordinarily need be given for submission of additional
information.

If the case is a significantd. Coordination of change of sanction.
case requiring coordination with AGC-200 under paragraph 1201b, any proposed
change in sanction shall be coordinated with AGC-200 (Attn: AGC-260), to the
extent provided in that paragraph.

e. Order of Civil Penalty. When a person who has received a Notice of
Proposed Civil Penalty submits a written request for
attorney, the attorney shall issue an Order of Civil
violater. See Figure 12-16.

f. Order Assessing Civil Penalty.

a hearing to the FAA
Penalty to the alleged

(1) The Order Assessing Civil Penalty orders the payment of the
specified penalty regardless of whether payment of such penalty has been
received by the FAA. An Order Assessing Civil Penalty is issued in five
situations (see Figure 12-17):

A. When the person charged with the violation submits the
proposed civil penalty. Receipt of the amount shall be acknowledged in the
Order,

B. when the person charged with a violation does not respond
within 30 days from their receipt of the Notice of Proposed Civil Penalty.

c . When the person charged with a violation does not respond
within 10 days from the receipt of an interim reply (including a second
interim reply) from legal counsel or within 10 days of the informal conference
if no agreement is reached at an informal conference.

D. When the person charged with a violation does not comply
with any agreement reached between the parties during the informal conference.

E. When the person charged with a violation does not file an
Answer to the Order of Civil Penalty or a motion pursuant to
FAR 13.218(f)(l-4) within 30 days after service of the Order.

(2) After a hearing, if the administrative law judge affirms or
modifies the Order of Civil Penalty, it becomes an Order Assessing Civil
Penalty. See FAR 13.232(d).
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g. Appeals.

(1) Hearings. When a hearing is requested, legal counsel shall
file a copy of the Order of Civil Penalty, which will serve as the Complaint,
on the hearing docket clerk not later than 20 days after receipt of the
request. A copy of the request for hearing and a suggested location for the
hearing must be attached to the Complaint. Any hearing will'be held in
accordance with the Rules of Practice in FAA Civil Penalty Actions in Subpart
G of FAR Part 13. The administrative law judge will issue an initial decision
and may affirm, modify, or reverse the Order of Civil Penalty.

(2) Appeals to the FAA decisionmaker. An initial decision issued
by an administrative law judge may be appealed to the FAA decisionmaker, by
either party, within 10 days after an oral decision is entered on the record
or a written decision is served on the parties. Each party has an opportunity
to submit an appeal brief, or reply brief, as appropriate. The FAA
decisionmaker's decision and order is the final FAA order in the case. This
decision may be appealed by the violator to the U.S. courts of appeals in
accordance with Section 1006 of the FA Act.

h. Collection of assessed civil penalties. When an assessed civil
penalty is not paid within 60 days after service of the order assessing it,
Section 903 of the FA Act authorizes the FAA to refer the case to the Attorney
General for action in U.S. district court to collect the penalty. A civil
penalty has been assessed for these purposes when (1) an Order Assessing Civil
Penalty is issued, (2) when, after a hearing, the ALJ's decision affirms or
modifies the Order of Civil Penalty (see FAR 13.232(d)), or (3) when the FAA
decisionmaker affirms or modifies the Order Assessing Civil Penalty.

(1) Referrals should be made directly to the appropriate U.S.
Attorney.

(2) Pursuant to Section 905 of the FA Act, an action in U.S.
district court to collect a civi,l penalty does not involve a de novo hearing
an the issue of liability or amount of a civil penalty. The penalty has
already been assessed by adjudicatory process before the FAA, pursuant to
statutory procedures , which included either a formal evidentiary hearing or
the opportunity for such hearing. Therefore, the U.S. Attorney should be
requested to file an action for a judgment based on the order which assessed a
civil penalty.

.1. Settlement of civil penalties. The FAA attorney may settle any
civil penalty which has been assessed any time before referring the Order
Assessing Civil Penalty to the U.S. Attorney for collection. Since findings
Of violations of the FA Act must be made in the Order, any settlement involves
only the amount of the penalty and does not affect the finding of violations.
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1206. CIVILPENALTYACI'IONSUNDERTHE HX%RDOUSMA'D%F2IALSTRANsPORTATIoNACT  :ta-eymrnrv Tie- I-'\\------. --- \-, , -

a. General.

(1) Section 110(a) of the Hazardous Materials Transportation Act
(49 U.S.C. 1809) (HKP Act) provides for civil penalties of not more than
$10,000 for each violation of the HMP Act or the Hazardous Materials
Regulations (m). The civil penalty provision applies only to a person who
has "knowingly" committed an act which is a violation. Under Section 110(a),
the FAA is not required to establish that the alleged violator knew his
actions constituted a violation of the HMR. On the contrary, the term
"knowingly" refers to "knowingly comnits an act". Therefore, knowledge of the
contents of the shipment and the fact that such contents are hazardous are all
that is required. Section 110(a) authorizes the Secretary of Transportation
to assess a civil penalty, after notice and an opportunity for a hearing has
been given to the alleged violator.

(2) Section 110(b) of the HMT Act provides for criminal penalties
when willful violations of the HWI Act or the HMR are involved (see paragraph
1212, Legal Action Involving Criminal Violations). Under Section 110(b), a
violation will be considered to be "willful" if an alleged violator, who has
knowledge of the contents of the shipment and knows the requirements of the
HMT, intentionally fails to comply.

(3) The Secretary's enforcement responsibilities involving the
transportation of hazardous materials by air have been delegated to the
Administrator of the FAA (see Appendix 2). Legal enforcement actions for
violations of the Hazardous Materials Regulations are handled, within the FAA,
by the Office of the Chief Counsel, Regulations and Enforcement Division,
AGC-200.

b. Determining the type of enforcement action and sanction required.
Upon receipt of an Enforcement Investigative Report, counsel should review the
file to determine the sufficiency of evidence to establish the violations
alleged and, after considering recanrmendations of the regional division,
determine whether criminal prosecution, civil penalty action, or the issuance
of an order of compliance is the appropriate action.

(1) If the evidence warrants criminal prosecution, such action
should take priority over any other form of enforcement action, except one
involving an order of inmediate compliance, or other action to immediately
address a safety problem.

(2) AGC-200 has the final authority to determine the amount of a
civil penalty to be proposed in a particular case, and the amount of the
penalty finally assessed (except when a formal hearing is held), after
considering any camnents and rwndations of the appropriate regional
division with reference to such sanction.
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c. Initial civil penalty action.

(1) Notice of Proposed Civil Penalty. A civil penalty action
against a person who knowingly offered or accepted a hazardous material for
transportation by air in violation of the HMR is initiated by issuing a Notice
of Proposed Civil Penalty pursuant to the procedures in FAR 13.16. (Se,
Sample Notice of Proposed Civil Penalty, Figure 12-18).

(2) Attachments to the Notice. An information sheet, a reply
form, and FAR 13.16 and Part.13, Subpart G, should be sent with the Notice.
In the information sheet, which may be a printed form, the alleged violator is
advised of the alternatives to be taken in response to the Notice.
12-19.

See Figure
The alleged violator is given the opportunity to elect one of the

alternatives listed. Cn the reply form the alleged violator may indicate that
election. See Figure 12-20. Alternative 1 is to pay the proposed civil
penalty. Alternative 2 is to submit information or material in answer to the
charges. Alternative 3 is to propose to reduce the civil penalty for
specified reasons. Alternative 4 is to request an informal conference with
legal counsel. Alternative 5 is to request a hearing.

(3) Language. It should be noted that the notice proposes to
assess a civil penalty in a specific amount, rather than suggest a compromise
offer.

(4) Service. The Notice should be sent by certified mail, return
receipt requested, or by personal delivery.

d. Informal procedures. In these cases, section 13.16 (f) provides an
opportunity for a person to participate in informal procedures, by submitting
additional information, requesting to participate in an informal conference
with an FAA attorney, or both. The provisions in paragraph 1208 apply.

After an informal conference has been held, or after any information in
defense or mitigation of charges in a Notice has been submitted to FAA, the
alleged violator shall be informed of the FAA decision as to whether any
change in the proposed charges or sanction set out in the notice will be made
as a result of such information. (Any information submitted by the alleged
violator is evaluated for possible dismissal of proposed charges or reduction
of proposed sanction , rather than for a compromise settlement.) This interim
reply to the alleged violator must be made prior to the issuance of an order.
The alleged violator has 10 days after receipt of such reply to submit
additional information or to request a hearing. See FAR 13.16(g).

If additional information is submitted in response to the interim reply,
counsel shall evaluate it to determine whether any change in the proposed .
findings of fact or of violations is warranted. If civil penalty action
continues to be appropriate, a second interim reply shall be sent informing
the alleged violator of this determination. The alleged violator will has 10
days after receipt of the reply to request a hearing. No additional
opportunity ordinarily need be given for submission of additional
information.
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e . Order of Civil Penalty. When a person who has received a Notice
Proposed Civil Penalty submits a written request for a hearing to the FAA
attorney, the attorney shall issue an Order of Civil Penalty to the alleged
violater. See Figure 12-21.

f. Orders Assessing Civil Penalty.

of

(1) The Order Assessing Civil Penalty shall order the payment of
the specified penalty regardless of whether payment of such penalty has been
received bytheFAA. An Order Assessing Civil Penalty is issued in five
situations (see Figure 12-22):

A. When the person charged with the violation submits the
proposed civil penalty. Receipt of the amount shall be acknowledged in the
order.

B. When the person charged with a violation does not respond
within 30 days from their receipt of the Notice of Proposed Civil Penalty.

c. When the person charged with a violation does not respond
within 10 days from the receipt of an interim reply (including a second
interim reply) from legal counsel or within 10 days of the informal conference
if no agreement is reached at an informal conference.

D. When the person charged with a violation does not comply
with any agreement reached between the parties during the informal conference.

E. When the person charged with a violation does not file an
Answer to the Order of Civil Penalty or a motion pursuant to Section
13.218(f)(l-4) within 30 days after service of the Order.

(2) After a hearing, if the administrative law judge affirms or
modifies the Order, it beccnnes an Order Assessing Civil Penalty. See,
FAR 13.232(d).

g. Appeals.

(1) Hearings. When a hearing is requested, legal counsel shall
file a copy of the Order of Civil Penalty, which will serve as the complaint,
on the hearing docket clerk not later than 20 days after receipt of the
request. A copy of the request for hearing to the complaint and a suggested
location for the hearing must be attached. Any hearing will be held in
accordance with the Rules of Practice in FAA Civil Penalty Wtions in Subpart
G of FAR Part 13.

(2) Appeals to the FAA decisionmaker. An initial decision issued
by an administrative law judge may be appealed to the FAA decisionmaker by
either party, within 10 days after an oral decision is entered on the record
or a written decision is served on the parties. Each party has an opportunity
to submit an appeal brief, or reply brief, as appropriate. The FAA
decisionmaker's decision and order is the final FAA order in the case,' and may
be appealed to the U.S. courts of appeal under Section 1006 of the FA Act.
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h. Collection of assessed civil penalties. When an assessed civil
penalty is not paid within 60 days after service of the order assessing it,
Section.903 of the FA Act authorizes the FAA to refer the case to the Attorney
General for action in U.S. district court to collect the penalty. A civil
penalty has been assessed for this prupose when an Order Assessing Civil
Penalty is issue , when after a hearing, the ALJ's decision affirms or
modifies the Order of Civil Penalty (see FAR 13.232(d)), or when the FAA
decisionmaker affirms or modifies the Order Assessing Civil Penalty.

(1) Referrals should be made directly to the appropriate U.S.
Attorney.

(2) It is the FAA position that action in U.S. district court to
collect a civil penalty does not involve a de novo hearing because the penalty
has already been assessed by adjudicatory process before the FAA, pursuant to
statutory procedures , which included either a formal evidentiary hearing or
the opportunity for such hearing. Therefore, the U.S. Attorney should be
requested to file an action for a judgment based on the FAA order which
assessed a civil penalty.

i. Settlement of civil penalties. ,Section 110(a) of the HWIJ Act
provides that a civil penalty assessed under that section.may be settled prior
to referral to the Attorney General for collection. Therefore, any settlement
is negotiated only after an order assessing a civil penalty has been issued
and the penalty appears 'to be uncollectable. Also, since findings of
violations of the HMR were made in the order, any settlement involves only the
amount of the penalty and does not absolve liability for the violations.

1207. INErmm CONFERENCES.

a. Purpose and policy.

(1) The informal conference provides the alleged violator with the
opportunity to be heard, which is required in certificate action cases (FA Act
section 609).

(2) The conference provides an opportunity  for full and open
discussion of the case. The informal conference adds flexibility to the
enforcement program and should lead to a better understanding by the alleged
violator of the purposes and objectives of the program. Full discussion of
the incident may result in tiie violator accepting a sanction without further
appeal, thus avoiding time and expense. In many instances, the informal
conference process will disclose facts not revealed in the violation report,
which may mitigate the sanction or cause withdrawal of the charges.

(3) The conference provides an opportunity to evaluate the
attitude of the alleged violator. At such a conference, the FAA attorney
handling the case has an opportunity to gauge the sincerity, responsibility,
and other intangible characteristics of the violator which often are not
revealed by the violation report, but are material to a proper disposition of
the case.
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(4) The informal conference should not be used as a means to
gather additional evidence or admissions to prove the charges in the
enforcement action. However, any additional information obtained may be used

for impeachment purposes if the alleged violator changes his story with regard
to a material fact in subsequent proceedings.

(5) The sanction generally should not be changed as a result of
the informal conference or information provided in writing by the alleged
violator unless facts, not known at the time the initial action was taken, are
brought out which the FAA did not take into consideration in setting the
original sanction. If such additional information does come to the attention
of legal counsel , action shall be taken to modify the,sanction  as appropriate.

b. Procedure.

(1) If an alleged violator desires an informal conference, it
shall be scheduled and presided at by legal counsel. The regional division
that processed the EIR shall be asked to assign an inspector to attend the
conference. However, if an inspector is not present, counsel may proceed with
the conference.

(2) Informal conferences are held at such location as legal
counsel decides to be the most appropriate, considering convenience to the
alleged violator as well as the public interest.

(3) Whenever an informal conference is held, a report of the
conference shall be prepared for the file. This shall include a discussion as
to why the information presented did or did not lead to a change in the
sanction or withdrawal of charges.

1208. SEIZURE OF AIRCRAFT UNDER THE FEDERAL AVIATION ACT (SEZIION 903(b)).

a. Seizure to collect civil penalty. Section 903(b) of the FA Act and
FAR 13.17 provide for seizure of an aircraft involved in a violation when the
violation is by the owner or person in ccmmand and such violator is known to
have insufficient assets, other than the aircraft concerned to compromise the
civil penalty or to satisfy a court judgment assessing the civil penalty (See
paragraph 206d(l)). Because the constitutionality of these statutory and
regulatory provisions have been interpreted differently by different courts,
seizure of an aircraft should be done only in instances where the violation is
particularly gregious, e.g., use of the aircraft in a continuing violation.
Rote that in rem actions are excluded from the Civil Penalty Demonstration
Program under Section 905(c) (2) and (3) of the FA Act.

b. Issuance of civil penalty letter. An aircraft may be seized after
a civil penalty letter is issued or when the issuance of such letter is
contemplated. In the latter case, if inanediate action is essential, it is not
absolutely necessary that a civil penalty letter be issued since the written
notice of seizure to the registered owner of the aircraft serves to advise the
owner of the violations committed and the liabilities incurred. If the
aircraft is seized after a district court assesses a civil penalty, a civil
penalty letter need not be issued.
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c. Ccordination. Coordination with he-)?cr**~rter,c  is -q-*irnd h-f-- -

Assistant ChiefseT issues an Order of Seizure, see paragraph 1201b(3).

d. Eeison seiziny dircraft. Seizure under section Yu3(D)  or the FA
Act may be made by a State or Federal law enforcement officer or by an FAA
safety inspector, if authorized to do so in an Order of Seizure issued by the
Administrator, or by the Chief Counsel, or an Assistant Chief Counsel.

e. Order of Seizure.

(1) An Order of Seizure may be issued by the Administrator, the
Chief Counsel, or an Assistant Chief Counsel. See Figure 12-23.

(2) The.Order of Seizure shall be directed to the person ordered
to seize the aircraft. It shall be signed by a person identified in (1). The
order shall --

A. Include the finding that the aircraft has been involved in
one or more violations of the FAR;

B. Properly identify the aircraft by type and number:

C. Identify the registered owner of the aircraft by name and
address; and

D. State that the aircraft is subject to a lien by reason of
the violations described.

(3) The Order shall order that the aircraft be seized and placed
in the nearest available public storage facility within the judicial district
in which seizure is made.

(4) If the aircraft is seized after a district court assesses a
civil penalty, the form of the order of seizure shall reflect the fact that a
judgment was issued against the owner or person in command for a violation in
which the .aircraft was involved. (An aircraft may not be seized under Section
903(b) of the FA Act unless it was itself involved in the violation for which
the civil penalty is incurred.)

(5) The order shall designate the person seizing the aircraft, or
other appropriate person, as its custodian.

f. Procedure. These procedures are for guidance of FAA personnel in
seizing aircraft. They are not intended to be all inclusive or applicable to
each situation. In each instance, legal counsel should be consulted for
guidance. Upon receipt of an Order of Seizure, the person directed to seize
an aircraft should proceed as follows:

(1) Take appropriate steps to locate the aircraft. This should be
done discretely so as not to alert the owner of the impending seizure in order
to avoid movement of the aircraft from the jurisdiction of the court or to
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avoid hostile or violent acts by the owner of the aircraft when seizure is
undertaken.

(2) Take possession of the aircraft as soon as possible and place
it in the nearest public storage facility in the judicial district where it
was seized. Logistics will provide necessary advice and assistance in
obtaining such public storage.

(3) If the aircraft is known to be in a hangar, arrangements
should be made for access to the hangar. If it appears that access cannot be
obtained voluntarily, legal counsel should be consulted regarding
authorization to enter the hangar.

(4) Once access is made to the aircraft an inventory immediately
should be made of all equipment, including avionics, and other property on
board. Any damage should be specifically documented. If possible, detailed
color photographs should be taken. (Due to difficulty in reproducing the
pictures, Polaroid or similar cameras should not be used if practicable.)

(5) Once the aircraft has been seized and the aircraft placed in
storage, copies of the Notice of Seizure (see paragraph 1209 f) should be
placed on the aircraft on or near each door and elsewhere so they are visible
from all sides. Additionally, the aircraft should be physically restrained
from moving. This may be done by wrapping a locked chain in a figure 8 around
the propeller, if any, or by locking the chain from the airplane to a tie
down. If the airplane is in a single hangar, the door should be padlocked and
a Notice of Seizure placed on the hangar door.

(6) Appropriate arrangements should be made for the preservation
of the aircraft.

(7) Immediately upon seizing the aircraft, notify the Assistant
Chief Counsel by telephone.

(8) Appropriate arrangements should be made to permit the owner or
operator to dispose of cargo on the aircraft.

(9) When an aircraft is released from seizure, the owner should be
requested to inspect the aircraft and sign a release. Any damage he claims
occurred during the period of seizure should be documented.

(10) Immediately upon release of the aircraft, the Assistant Chief
Counsel should be notified. The release signed by the owner should be mailed
to the Assistant Chief Counsel by certified mail.

Notice to the registered owner.

(1) Concurrently with the issuance of the order of seizure, or
imnediately  thereafter, a written Notice of Seizure (see Figure 12-24) and a
copy of Section 13.17 of the FAR, shall be sent by certified mail to the
registered owner of the seized aircraft, and to each person shown by FAA
records to have an interest in the seized aircraft.
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(2) The Notice shall state --

12/14/88

A. The time, date, and place of seizure:

B. The name and address of the custodian of the aircraft:

c . The reasons for the seizure, including the violations
believed or judicially determined to have been committed: and

D. The amount that may be tendered as a compromise of a civil
penalty or payment of a civil penalty assessed by a district court.

(3) The amount shall include the costs of seizure, storage, and
maintenance.

(4) If the aircraft was seized after a district court had assessed
a civil penalty, the form of the notice of seizure to the registered owner
shall be changed appropriately and a copy of the judgment shall*be attached to
it.

h. Judicial proceedings. Concurrently with the issuance of the Order
of Seizure, legal counsel should report by telephone to the U.S. Attorney for
the district in which the aircraft is being seized and shall thereafter send a
written report requesting the initiation of proceedings to enforce a lien

against the seized aircraft. A copy of the Notice of Seizure should,be
included in the report to the U.S. Attorney. See Figure 12-25. If the
aircraft is being seized prior to the institution of an action to collect a
civil penalty, a draft libel should also be sent to the U.S. Attorney.

.1. Release of seized aircraft.

(1) An order releasing a seized aircraft shall be issued by the
person who ordered the aircraft seized, whenever --

A. The registered owner or other violator pays a civil
.penalty compromise or assessment and the costs of seizure, storage, and
maintenance of the aircraft;

B. The aircraft is seized under an order of a Federal
district court in proceedings in rem to enforce a lien against the aircraft:

c . The U.S. Attorney notifies the FAA of a refusal to
institute such proceedings; or

D. A bond in the amount and with the sureties prescribed by
the FAA and the district court having jurisdiction of the action is deposited,
conditioned on payment of the civil penalty or the compromise amount, and the
Costs of seizure, storage , and maintenance of the aircraft.

(2) Copies of the order of release shall be sent to all those to
whom Notice of Seizure was given and to the U.S. Attorney.
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(3) Release should be carried out by the FAA e?!ployee ::ho seized
the aircraft, or who is responsible for storing it, or other appropriate
person.

j= Assistance by Office of the Chief Counsel. Whenever a situation
arises in connection with the seizure of an aircraft not covered by the
foregoing provisions, the Assistant Chief Counsel shall consult with the
Assistant Chief Counsel for the Regulations and Enforcement Division.

1209. ORDERS OF COMPLIANCE, CEASE AND DESIST ORDERS, ORDERS OF DENIAL, AND
-ORDERS UNDERTHE FFDERALAVIATIONACTANDTHEAIRl?ORTANDAIFWAY
DEVELOI?MEWACT.

a. Authorit
+*

In performing duties and responsibilities under the
FA Act, the mlnistrator  has the authority to issue orders other than those
prescribed by Sections 602 and 609. See Section 313a of FA Act. These
include orders of compliance , cease and desist orders, orders of denial of FAA
certificates (other than airman certificates) , other orders issued pursuant to
Title III, and orders authorized by the Airport and Airway Development  Act of
1970. These orders may be judicially enforced under Section 1007 of the
FA Act. When appropriate, the Administrator's emergency authority under
Section 1005(a) may be used in the issuance of such orders.

b. Procedures. Such orders may be issued by the Chief Counsel, the
Deputy Chief Counsel, and each Assistant Chief Counsel pursuant to the
procedures set forth in Section 13.20 of the FAR. These procedures provide
for notice to the person subject to the proposed order and the opportunity for
a formal hearing under Subpart D of FAR Part 13 prior to the issuance of an
order, except in emergency cases. In addition, these procedures provide for
an appeal to the Administrator of orders issued by a hearing officer who,
after review may issue a final FAA order.

1210. INJUNCTION ACTIONS UNDER THE FEDERAL AVIATION ACT (SECTION 1007).

a. General. Section 1007 of the FA Act grants jurisdiction to the
district courts of the United States to enforce obedience to any provision of
the FA Act, or any rule, regulation, requirement, or order promulgated
thereunder, or any term, 'condition, or limitation of any certificate or permit
issued under the FA Act, by the issuance of injunction or other process,
mandatory or otherwise, restraining the violator from further violations.
Section 1007 further authorizes any U.S. Attorney, upon the request of the
Administrator, to institute in the'proper court, proceedings for the
enforcement of such provisions, terms, conditions, or limitations and for the
punishment of all violations thereof.

b. Responsibility of legal counsel. In carrying out the
Administrator's enforcement program, legal counsel has the responsibility for
using all available legal procedures which may be required for aviation safety
and the public interest. FAA requests for injunction actions, for example,
may be made in situations where an airman knowingly continues to operate an
aircraft without the appropriate certificate, in violation of the FAR. In
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such cases, where FAA legal enforcement actions have failed to deter
violations, legal counsel should make appropriate referrals for initiation of
injunction proceedings.

C . Referral procedures. The Assistant Chief Counsel should refer
requests for injunctions to the U.S. Attorney in the proper judicial
district. In appropriate cases, requests for injunctions may accompany a
referral to the U.S. Attorney for judicial action to collect civil penalties.
Cases not involving civil penalty proceedings should be referred with a
statement of the specific reasons for seeking an injunction. While the U.S.
Attorneys have been authorized to accept injunction requests directly from the
Assistant Chief Counsel, rather than through the Department of Justice, they
have not been delegated authority to obtain injunctions without prior approval
by the Civil Division, Department of Justice, when the case does not involve a
civil penalty under Section 901 of the FA Act. In such cases, a copy of legal
counsel's referral letter to the U.S. Attorney, including a copy of any
attachments, should be transmitted to the Assistant Attorney General, Civil
Division, Department of Justice, Washington, D.C. 20530, who will decide
whether to authorize the U.S. Attorney to seek an injunction. The Assistant
Chief Counsel should offer to assist in the preparation and trial of the case.

1211. ORDERSOFCoMpLIANCEUNDERTHE HAZARDOUS  MATERIALSTRANSPQPTATIoN ACT
(SECTION 109).

a. General. Section 109 of the E Act authorizes the Secretary to
issue orders, after notice and an opportunity for a hearing, directing
compliance with the HXl! Act or the Hazardous Materials Regulations (HMR).

. Subpart E of FAR Part 13 prescribes procedures for issuance of orders of
compliance.

b. Issuance of order. 'Ihe Assistant Chief Counsel should, in
appropriate situations, proceed in accordance with FAR Part 13, which
prescribes procedures for the following:

(1) Issuing notice of proposed order of compliance.

(2) Conducting formal hearings, when requested (see Subpart D of
FAR Part 13).

(3) Issuance of order of compliance , without formal hearing and
after formal hearing.

(4) Issuance of consent order of canpliance.

(5) Appeals to the Administrator from an order of cunpliance
issued after formal hearing.
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1212. OF7DSPSOFIMMEDIATP+COMPLIANCEUNDERTHE HAZARMXTS M?YrmIALs
TF@NSPORTATION ACT.

a. General. The Assistant Chief Counsel, with appropriate delegation
of authority (see FAR 13.81), may issue an order of immediate compliance when
it is determined that -

(1) There is strong probability that a violation is occurring or is
about to occur:

(2) The violation poses a substantial risk to health or to safety
of life OK property: and

(3) The public interest requires the avoidance or amelioration of
that risk through immediate compliance and waiver of the procedures afforded
under FAR 13.73 through 13.79.

b. Issuance of order.

(1) An order of immediate compliance, when appropriate, should be
issued pursuant to procedures in FAR 13.81.

(2) The order is effective immediately upon issuance.

(3) While a formal hearing, upon request, may be held in accordance
with Subpart D of FAR Part 13 (on an expedited basis), the filing of a request
for hearing does not stay the effectiveness of the order of innnediate
compliance.

(4) The order issued by a hearing officer may be appealed to the
Administrator as provided in FAR 13.83.

(5) The official who issued the order of immediate compliance may
request the U.S. Attorney to bring action to enforce the order.

(6) When the case also involves possible criminal violations,
issuance of the order should be coordinated with the U.S. Attorney who would
handle the criminal case (see paragraph 1215).

1213. ~~I~~~~~~S~TERIALs~SpOIyTATIoNAcT  (SETION
111).

a. General. Section 111 of the H?4T Act authorizes the Attorney
General, at the request of the Secretary, to bring actions in U.S. district
court for equitable relief, including mandatory or prohibitive injunctions
where violations of the HMT Act or Hazardous Wterials Regulations are
involved.

(1) When the Secretary has reason to believe that an "imminent
hazard" involving the transportation of a hazardous material exists, the
Secretary may petition (or may request the Attorney General to petition) the
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U.S. district court for an order to restrict such transportation or to
eliminate the imminent hazard.

(2) An imminent hazard exists, "if there is substantial likelihood
that serious harm will occur prior to the completion of an administrative
hearing or other formal proceeding initiated to abate the risk of such harm."

b. Responsibility and procedure for injunctive action. When it is
determined that there is a basis for injunctive action, legal counsel,
authorized by FAR 13.25, should.request the U.S. Attorney to bring an action
in U.S. district court for appropriate relief.

(1) If an imminent hazard is involved, legal counsel may bring, or
request the U.S. Attorney to bring, an action in U.S. district court for an
order to restrict such transportation of a hazardous material by air or to
eliminate the hazard.

(2) When a request is made to a U.S. Attorney for court action,
legal counsel should inform the U.S. Attorney of all pertinent informatlon
available to the FAA.

(3) A copy of the referral letter to the U.S. Attorney, including a
copy of any attachments, shall be transmitted to the Assistant Attorney
General, Civil Division, Department of Justice, Washington, D.C. 20530. Legal
counsel should offer to assist in the preparation and trial of the case.

1214. LGAL ACPION INVOLVING CRIMINAL VIOLATIONS (ALL CASES).

a. General. Chapter 6 (Criminal Investigations) lists, or refers to,
criminal statutes, including those in the Federal Aviation Act, the Hazardous
Materials Transportaton Act, and the Airport and Airway Development Act, that
are within the investigatory jurisdiction of the FAA or other Federal
department or agency. The Department of Justice, through its U.S. Attorneys,
has the responsibility for prosecution of all such cases.

b. Action by FAA counsel. It is the respnsibility  of legal counsel
to participate in the handling of criminal cases being investigated or
processed by FAA as follows:

(1) During FAA investigation. In cases investigated by the FAA,
the investigator may need legal guidance and counseling to avoid any action
that could prejudice criminal prosecution of the case. The investigator may
need advice of legal counsel as to whether a particular matter should be
referred, for further investigation, to another agency having the primary
investigatory jurisdiction for the criminal statute involved.

(2) After completion of an investigation. Upon receipt of a
criminal investigation report, counsel shall review it to determine whether
there is sufficient evidence of a criminal violation to warrant referral of
the case for prosecution.
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A. When counsel determines that no further investigation is
needed and that the evidence indicates a possible criminal violation, counsel
shall refes the investigation report , including all of the available evidence,
to the appropriate U.S. Attorney with a recommendation for criminal
prosecution. The referral letter should advise the U.S. Attorney of any
Impact the violation could have on the performance of FAA functions and the
extent to which a criminal prosecution would be important to FAA in carrying
out its programs. Counsel shall offer to assist in the preparation and trial
of the case.

B. When an investigation report contains evidence of
violations that warrant FAA enforcement action (civil penalty, certificate
action, order of compliance, etc.), in addition to evidence of a criminal
violation, counsel shall, when referring the case for criminal prosecution,
ask the U.S. attorney whether FAA may proceed with its enforcement action
without prejudice to.the criminal case.

(i) When the issuance of an emergency order (under the
FA Act) or an order of immediate compliance (under the WlT Act) is required
for aviation safety, such action shall be coordinated with the IJ.S. Attorney
handling the criminal case.

(ii) In other types of cases, FAA enforcement action
should be delayed, when requested by the U.S. Attorney, but the U.S. Attorney
should be asked to expedite handling of the criminal case.

1215.-1299. RESERVED.
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,FIGUR?X 12-1. SAMPLRNfX!ICEOFPRf@OSRDCEKl'IFICATEACTION
(Federal Aviation Actj

April 5, 1988 88GL14Oooo

CERTIFIED !GUL- RRTDRNRECEIPT R4DEZED

Captain Jonathan V. Doaks
25 Duval Drive
East Miami, Illinois

NUTICEOFPROPOSEDCEXU'IFICATEACPION

Take notice that upon consideration of the report of investigation, including
a statement of February 8, 1988, made on your behalf by Mr. D. R. Roe, Senior
Vice President, Flight Operations, Jones Airlines, it appears that you
violated the Federal Aviation Regulations by reason of the follclwing
circumstances:

1. You are now, and at all times mentioned herein were, the holder of
Airline Transport Pilot Certificate No. 1OOODOO.

2. On or about January 15, 1988, you acted as pilot in command of a
Jones Airlines Boeing 720 aircraft operating on instrument flight rules
in air transportation as scheduled Flight 13 from O'Hare International
Airport, Chicago, Illinois, to Willow Run Airport, Ypsilanti, Michigan.

3. During the above-described flight, Flight 13 was instructed by air
traffic control (ATC) to maintain an altitude of 8,000 feet.

4. Notwithstanding said instruction, Flight 13 descended to an
altitude of about 7,400 feet, 600 feet below the assigned altitude.

5. Your operation of Flight 13, in the manner and under the
circumstances described above, was careless so as to endanger the life
and property'of another.

By reason of the foregoing facts and circumstances, you violated the following
Federal Aviation Regulations:

1. Section 91.75(b), in that, in an area in which air traffic control
is exercised, you operated ah aircraft contrary to an ATC instruction
without obtaining an amended instruction: and
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2. Section 91.9, in that you operated an aircraft in a careless or
reckless manner so as to endanger the life or property of another.

Please take notice that by reason of the foregoing facts and circumstances and
pursuant to the authority vested in the Administrator by Section 609 of the
Federal Aviation Act of 1958, as amended, we propose to suspend your airline
transport pilot certificate for a period of 30 days.

Unless we receive, in writing, your choice of the alternatives provided and
set forth on the enciosed information form, on or before (date) ,
ah order of suspension will be issued as proposed.

Assistant Chief Counsel

By:
Attorney

Enclosures
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FIGURE 12-2. SAMPLEINFORMATIONSHEETTOAccoMpANy
NOTICE OF PIZOPOSED CERTIFICATE ACTION

INFOFMATIONWITU  RESPEl!TONCYIX!EOF  PROP0SEDCERTIFICATRACTION

You may elect to proceed in one of the five ways set forth below. You should
use the enclosed form for replying to the notice of proposed certificate
action to indicate how you elect to proceed. You may proceed as follows:

1. Surrender your certificate on or before the above.date.  In this
event, the order proposed in the notice will be issued at once,
effective the date your certificate is surrendered or mailed to the
office listed below. By surrendering your certificate, you will waive
your right to appeal to the National Transportation Safety Board, as
described in 2 below.

2. Indicate your desire to have an order issued as proposed in the
notice of proposed certificate action so that you may appeal to the
National Transportation Safety Board (NTSB), as provided in Section 609
of the Federal Aviation Act of 1958, as amended (49 U.S.C. 1429) and
the NTSB'S Rules of Practice (49 C.F.R. Part 821). This may be done by
checking item no. 2 on the enclosed reply form or by not responding to
the notice. You may proceed in accordance with 3, 4, or 5, below,
without waiving your right to appeal to the Wl'SB.

If you appeal to the NTSB, an administrative law judge will be
appointed to decide the case. The judge may hold a formal hearing at
which the FAA will present witnesses and other evidence, and you will
have the opportunity to present witnesses and other evidence. The FAA
will have the burden of proof. An appeal from the judge's decision to
the full Board is available, and from there to the U.S. courts of
appeal.

3. Answer the charges in writing. With such answer, you may furnish
such additional information, including statements by you or your
representative or others, or other documentary evidence as you may wish
to have considered. This will not affect your right to appeal to the
NTSB.

4. Request that you and/or your representative be accorded a
conference with an FAA attorney at the regional office of the FAA or
at At this conference, you may state
why the proposed action should no; be taken and you may present
evidence and information on your behalf. This will not affect your
right to appeal to the NISB.

5. If you have filed an Aviation Safety Report with the National
Aeronautics and Space Administration (NASA) concerning the incident set
forth in the attached notice of proposed certificate action, you may be
entitled to waiver of any penalty.
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You will only be entitled to waiver if it is found --

a. That this violation was inadvertent and not deliberate:

b. That this violation did not involve a criminal offense, or
accident, or disclose a lack of competence or qualification to be the
holder of a certificate: and

c. You have not paid a civil penalty pursuant to Section 901 of
the Federal Aviation Act or been found in any prior FAA enforcement
action to have committed a violation of the Federal Aviation Act, or
any regulation under the Federal Aviation Act, for a period of 5 years
prior to the date of the occurances.

d. You prove that within 10 days after the violation, you
completed and delivered or mailed a written report of the incident or
occurrence to NASA under the Aviation Safety Report Program.

In the event that you prove your entitlement to this waiver of penalty, an
order will be issued finding you in violation but imposing no certificate
suspension. Your claim of entitlement to waiver of penalty shall constitute
your agreement that this order may be issued without further notice. You
will, however, have the right to appeal the order to the National
Transportation Safety Board (NTSB) pursuant to Section 609 of the Federal
Aviation Act.

Following issuance of an order, you will have the right to appeal such order
to the NTSB under the provisions of Section 609 of the Federal Aviation Act.

Address all communications in this matter to:

Assistant Chief Counsel
Federal Aviation Administration
Address

If the certificate holder is an individual:

PRIVACYACI'NUI'ICE

This notice is provided in accordance with Section (e)(3) of the Privacy Act,
5 U.S.C. Section 552a(e)(3), and concerns the information requested in the
letter or form with which this Notice is enclosed.

A. Authority. This information is solicited pursuant to the Federal
Aviation Act of 1958, 49 U.S.C. Section 1301, eta., and regulations issued
thereunder codified in Part 13 of Title 14 of the Code of Federal
Regulations. Submission of the telephone number is voluntary. The request
for information is intended to provide you with an opportunity to participate
in the investigation.
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B. Principal purpose. The requested information is intended to assist
us in contacting you regarding this enforcement case.

c. Routine uses. Records from this system of records may be disclosed
in accordance with the routine uses as they appear in System of Records No.
DOT/FAA  847 as published from time to time in the Federal Register.

D. Effect of failure to respond: If you do not provide the requested
information, there may be delay in contacting you regarding this enforcement
case.
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FIGURE 12-3. SAMPLRCEXTIFICATEHOIDHRREPLY

Date:

To: Assistant Chief Counsel
Address

Subject: Notice of Proposed Certificate Action

In reply to your notice of proposed certificate action and the accompanying
information sheet, I elect to proceed as indicated below:

1. / / I hereby transmit my certificate with the understanding that
an o?d'& will be issued as proposed, effective the date of mailing of
this reply, and with the understanding that I waive my right to appeal
the order to the National Transportation Safety Board.

2. / / I request that the order be issued so that I may appeal
dirsxy to the National Transportation Safety Board.

3. / / I hereby submit my answer to your notice and request that my
answrmd any information attached thereto be considered in connection
with the allegations set forth in your notice.

4. / / I hereby request to discuss this matter at an informal
confznce with an attorney from your office at

5. / / I hereby claim entitlement to waiver of penalty under the
Aviated Safety Report Program and enclose evidence that a timely
report was filed with NASA.

Certificate holder:

Signature:

Address:

My attorney/representative:

Name :

Address:

Telephone: Telephone:
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FIGIRE 12-4. SAMPLERXXIPTEDRCRKTIFICATE
ANDWAIVEROFAPPEALRIGVE.

Certificate holder:

Case no.:

I, , hereby surrender my

certificate to the undersigned attorney for the

FAA, for a period of days/for cancellation. I understand

that an order of suspension/revocation will be issued as proposed in

the Notice of Proposed Certificate ktion issued in this case on

# except as follows:

I hereby waive my right to appeal the order to the National Transportation
Safety Board.

Certificate holder date

FAA Attorney date
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FIGURE 12-5. SAMPLE ORDJZR
(Federal Aviation

OF SUSPENSION
Act)

my 16, 1988 88GL140000

CERTIFIED MAIL - RETURNRECEIPTRlQUESTED

Captain Jonathan V. Doaks
25 Duval Drive
East Miami, Illinois

ORDER OF SUSPENSION

On April 5, 1988, you were advised by mail through a notice of proposed
certificate action of the reasons why we proposed to suspend your airline
transport pilot certificate, No. 1000000, for a period of 30 days.

After a consideration of all the evidence presently a part of this proceeding,
including the information you presented at the informal conference held in the
Office of the Assistant Chief Counsel, Kansas City, Missouri, on May 9, 1988,
it has been determined that you violated the Federal Aviation Regulations
because of the following circumstances:

1. You are nw, and at all times mentioned herein, the holder of
Airline Transport Pilot Certificate No. 1000000.

2. On or about January 15, 1988, you acted as pilot in cormnand  of a
Jones Airlines Boeing 720 aircraft operating on instrument flight rules
in air transportation as scheduled Flight 13 from O'Hare International
Airport, Chicago, Illinois, to Willow Run Airport, Ypsilanti, Michigan.

3. During the above-described flight, Flight 13 was instructed by air
traffic control (ATC) to maintain an altitude of 8,000 feet.

4. Notwithstanding said instruction, Flight 13 descended to an
altitude of 7,400 feet, 600 feet below the assigned altitude.

5. Your operation of Flight 13, in the manner and under the
circumstances described above, was careless so as to endanger the life
and property of another..

By reason of the foregoing facts and circumstances, you violated the follwing
Federal Aviation Regulations:

1. Section 91.75(b), in that, in an area in which air traffice control
is exercised, you operated an aircraft contrary to an ATC instruction
without obtaining an amended instruction: and

2. Section 91.9, in that you operated an aircraft in.a careless or
reckless manner so as to endanger the lives and property of another.
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By reason of the foregoing, the Administrator has determined that safety in
air cOnrmerce or air transportation and the public interest require the
suspension of your airline transport pilot certificate.

Now, THEREFORE, IT IS ORDERED, pursuant to the authority vested in the
Administrator by Section 609 of the Federal Aviation Act of 1958, as amended,
that your airline transport pilot certificate, No. 1000000, be suspended,
effective May 23, 1988, said suspension to continue in force for a period of
30 days thereafter. In the event you fail to surrender your certificate to
the Office of the Assistant Chief Counsel, Federal Aviation Administration,
Address, on or before May 23, 1988, said suspension shall continue in effect
until 30 days subsequent to the actual surrender thereof.

Assistant Chief Counsel

By:
Trial Attorney

APPEAL

You may appeal from this order within 20 days from the date it is served by
filing a Notice of Appeal with the Office of Administrative Law Judges,
National Transportation Safety Board, Room 822, 800 Independence Ave., S.W.,
Washington, D.C. 20594.

Part 821 of the Board's Rules of Practice (49 C.F.R. Part 821) applies to such
an .2ppeal. An original and three (3) copies of your appeal must be filed with
the National Transportation Safety Board (NTSB). In the event you appeal, a
copy of your notice must also be furnished to the Office of Chief
Counsel/Office of Assistant Chief Counsel at the address noted in the
foregoing Order.

The filing of a timely appeal will stay the effectiveness of .this Order during
the pendency of that appeal before the NPSB. If you appeal to the NPSB, a
copy of this Order will be filed with the NPSB and will serve as the
Administrator's complaint in this proceeding.

CERIFICATEOF SERVICE

I hereby certify that this Order has been mailed this date by certified mail,
addressed to:

Legal Clerk date
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FIGURE 12-6. SAMPLE LA~GUAGEF~RORD~OFSUSPENSI~N
WITHWAIVEBOFPENALTY.

Now, THEZEZDRE, ,IT IS ORDERED, persuant to Section 609(a) of the Federal
Aviation Act of 1958, as amended, that any pilot certificate held by you,
including airline transport pilot certificate no. XXX, be and hereby is
suspended for XX days.

Assistant Chief Counsel

Trial Attorney

WAIVEROFPENMTY

The Administrator has determined that you are entitled to a waiver of penalty
under the Aviation Safety Report Program, by reason of your having filed a
timely report of the incident which is the subject of this case under that
program, and otherwise meeting all of the requirements for such waiver.
Accordingly, the suspension of your airman certificate ordered herein,
although remaining a matter of record, will not actually be imposed. You will
not be required to surrender your airman certificate, and may continue to use
your certificate without interruption.

[include appeal rights]
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FIGURE 12-7. SAMPLE EMERGENCY ORDER
(Federal Aviation Act)

December 1, 1988

CERTIFIED MAIL - RETURNRECEIPI'R@JESTED

Failure Pilot School, Inc.
410 Forest Drive
San Angelo, Texas

EMERGENCY ORDEROFREVCCATIGN

Take notice that this office is in receipt of an investigative report fran
which it appears that Failure Pilot School, Inc. (Failure) violated the
Federal Aviation Regulations by reason of the following circumstances:

1. Failure nw holds, and at all times material herein held, Air
Agency Certificate Number AA-001-10, with approval to operate as a
Pilot School, with Mr. Les Passem as President and Mr. Will Testem as
Chief Flight Instructor.

2. On or about October 5, 17, 28, and 30, 1988, Failure gave dual
flight instruction to a student using Mr. Passem as an instructor,

3. At the time of the above-described instruction, Mr. Passem was not
qualified to give flight instruction in that he had not been briefed in

. regard to the objectives and standards of that course by the chief
flight instructor.

4. On or about November 1, 2, 4, and 5, 1988, Failure gave dual flight
instruction to three students using Mr. Woody Flunkem as the instructor.

5. At the time of the above-described instruction, Mr. Flunkem was not
qualified to give flight instruction in that he had not been briefed in
regard to the objectives and standards of that course by the chief
flight instructor.

6. During the period of May 25, through July 22, 1988, Failure gave
Joe Student multiengine flight training.

7. At the time of the above-described training, Failure did not meet
the requirements for approval of a multiengine training course in that
it did not have a qualified chief flight instructor for the multiengine
course.

8. By letter dated July 9, 1988, Failure was notified by the
Administrator that its multiengine course certification was suspended
due to the lack of a qualified chief flight instructor.
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9 . Subsequent to the above-described notification, Failure continued
to give multiengine course instruction when it did not have a qualified
chief flight instructor for the course.

By reason of the foregoing facts and circumstances, Failure violated the
follwing Federal Aviation Regulations:

1. Section 141.3, which prohibits a person from operating a certificated
pilot school in violation of,a pilot school certificate.

2. Section 141.89(b), which prohibits the holder of a pilot school
certificate fran giving instruction or training to a student who is enrolled
in an approved course of training unless each instructor or chief instructor
meets the qualifications specified in the holder's approved course of training
and the appropriate requirements of Part 141.

3. Section 141.81(c), which prohibits an instructor from being used in an
approved course of training until he has been briefed in regard to the
objectives and standards of that course by the designated chief instructor or
his assistant.

By reason of the circumstances set forth in the foregoing paragraphs, the
Administrator has determined that Failure lacks the degree of care, judgment,
and responsibility required of the holder of an Air ,Agency Certificate.
Therefore, the Administrator finds that safety in air commerce or air
transportation and the public interest require the revocation of Air Agency
Certificate issued to Failure. Furthermore, the Administrator finds that an
emergency exists and safety in air commerce or air transportation requires the
immediate effectiveness of this order.

Now TRRREXXE, IT IS ORDERED, pursuant to the authority vested in the
Administrator by Sections 609 and 1005(a) of the Federal Aviation Act of 1958,
as amended, that:

1. Air Agency Certificate No. AA-0001-10 issued
Inc., is revoked on an emergency basis.

2. Such revocation shall become effective as of

3. Failure's certificate must be surrendered at
delivery to the Assistant Chief Counsel, address.

Assistant Chief Counsel

to Failure Airline;

the date of this order.

once by mail or

By:
Trial Attorney
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APPEAL

You may appeal from this order within 10 days from the date it is served by
filing a notice of appeal with the National Transportation Safety Board, Room
822, 800 Independence Ave., S.W., Washington, D.C. 20594. Due to the fact
that your certificate has been revoked on an emergency basis, the Emergency
Order of Revocation will remain in effect during the pendency of any
proceedings before the National Transportation Safety Board (t?TSB). Part 821
of the Board's Rules of Practice in Air Safety Proceedings applies to such an
appeal. An original and three (3) copies of your appeal must be filed with
the NISB. In the event you appeal, a copy of your Notice of Appeal must be
furnished to the Office of Chief Counsel/Office of Assistant Chief Counsel at
the address noted in the Emergency Order.

Whether or not you choose to appeal from this Emergency Order, you must
surrender Air Agency Certificate No. AA-0001-10 to the Chief Counsel/Assistant
Chief Counsel, address.

In the event of an appeal to the IVISB, a copy of this order will be filed with
the NTSB and will serve as the Administrator's complaint.
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FIGURE 12-8. SAMPLE CIVIL PBYALTY LErrER
(Federal Aviation Act)

September 31, 1988 Case No. 88SW234567

cEKl?IFxBD MAIL - RETURN RECEIPT REQESEU

Whimsicality Airways, Inc.
Vieux Carre
New Orleans, Louisiana

Attention: Ms. Karen Gibbs
President

Dear Ms. Gibbs:

We have received a report of investigation from which it appears that during
the period January 21 through January 22i 1988, Whimsicality Airways, Inc,
(WAI), the holder of Air Carrier Operating Certificate No. GRAS-OOOM, operated
two Lcckheed L-1011 aircraft, N12U and N34R, on a total of fifteen (15)
flights after it had removed the Auxiliary Power Unit (APU) generator from
said aircraft. WAI’s Minimum Rguipnent List (MEL) for said aircraft
authorizes operation of said aircraft with an inoperative APU generator
system, but WAI’s MEL does not authorize operations with the APU generator
removed from the aircraft. The removal of the APU generators rendered civil
aircraft N12U and N34R unairmrthy.

WAI performed maintenance on said aircraft utilizing unacceptable methods,
techniques, and practices and further performed said maintenance in a manner
so the aircraft was not equal to its original or properly altered condition.

Based on this information, it appears that WA1 violated Sections
121.153(a) (2) ; 121.105; 43.13(a) ; and 43.13(b) of the Federal Aviation
Regulations; Under Section 901(a) of the Federal Aviation Act of 1958, as
amended, WAI is subject to a civil penalty not to exceed $10,000 for each of
the violations noted. After careful consideration of all available
information, we are willing to accept $75,000 in settlement of this matter.
An explanation of the settlement procedures is enclosed.

We will take no further action for a period of 14 days after ‘WAI’s receipt of
this letter in order to afford WA1 an opportunity to submit the suggested
amount in settlement.

Sincerely,

Assistant Chief Counsel

Trial Attorney

Enclosure
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FIGURE 12-9. SAMPLEINF0PMATIONSREETl'OACCOMPANY
A CIVIL PENALTY LEXTER (Federal Aviation Act)

INFORMATION REGARDING CIVIL PENALTIES
UNDER SECTION 901 OF THE FEDERAL AVIATION ACT OF 1958

Section 901(a) of the Federal Aviation Act of 1958 provides that any person
who violates pertinent provisions of the Act, or any rule, regulation, or
order issued thereunder, shall be subject to a civil penalty for each
violation. The maximum civil penalty for each violation is also prescribed by
law, as spcified in the letter to tihich this is attached. The Act authorizes
the Administrator to compromise penalties. The attached letter states the sum
which we would accept in full settlement of the alleged violation or
violations described therein.

You are, of course, not required to make an offer of settlement. If you do
not wish to make such an offer, the matter will be presented to a U.S.
attorney, who may bring a civil action , seeking the full amount of the civil
penalty prescribed by law. The U.S. district court will decide all issues of
fact and law, following a trial at which you will have the right to present
evidence on your behalf and cross-examine the Administrator's witnesses. If
you prefer.to settle this matter as suggested in the attached letter, such a
settlement will not constitute an admission of violation.

You may, therefore, within 14 days from the receipt of this letter, proceed in
one of the following ways:

1. You may submit the amount suggested in the attached letter, by certified
check or money order payable to the Federal Aviation Administration, to the
atant Chief Counsel, address.

2. You may submit additional information which you believe will either
explain, excuse, or disprove the alleged violations. You may do so in writing
or in person by requesting an informal conference at the Office of the
Assistant Chief Counsel or the nearest FAA regional office. Any additional
information submitted by you will be given our careful consideration. Since
the attached letter may become a part of the publicly available records, you.
may wish to submit a letter which would be included in these records.

3. You may wish to have the issues of fact and law in this matter decided by
the U.S. district court. If so, please advise us inunediately.

4. If you have filed an Aviation Safety Report with the National Aeronautics
and Space Administration (NASA) concerning the incident set forth in the
attached civil penalty letter, you may be entitled to waiver of any penalty. .
If you claim entitlement to this waiver, you must present evidence
satisfactory to the Administrator that you filed a report with NASA within
10 days of the incident concerning that incident. You will only be entitled
to waiver if you filed such a report and it is found --

a. That this alleged violation was inadvertent and not deliberate:
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b. That this violation did not involve a criminal offense, or
accident, or action under Section 609 of the Act which discloses a lack of
competence or qualification to be the holder of a certificate:

c. You have not paid a civil penalty pursuant to Section 901 of the
Federal Aviation Act or been found in any prior FAA enforcement action to have
committed a violation of the Federal Aviation Act or any regulation of the
Federal Aviation Act for a period of 5 years'prior to the date of the
occurrence: and

d. You prove that within 10 days after the violation, you completed
and delivered or mailed a written report of the incident or occurrence to NASA
under the Aviation Safety Report Program.

In the event that you establish you entitlement to this waiver of penalty, a
letter will be issued stating that you are in violation but waiving imposition
of a civil penalty. Your claim of entitlement to waiver of penalty shall
constitute your agreement that this letter may be issued without further
notice.

Al.1 correspondence in this matter should be addressed to following address:

Office of the Assistant Chief Counsel
Address

If the certificate holder is an individual:

PFLIvACYACrNurICE

This notice is provided in accordance with Section (e) (3) of the Privacy Act,
5 U.S.C. Section 552a(e)(3), and concerns the information requested in the
letter or form with which this Notice is enclosed.

A. Authority. This information is solicited pursuant to the Federal
Aviation Act of 1958, 49 U.S.C. Section 1301, etseq., and regulations issued
thereunder codified in Part 13 of Title 14 of the Code of Federal
Regulations. Submission of the telephone number is voluntary. The request
for information is intended to provide you with an opportunity to participate
in the investigation.

B. Principal purpose. The requested information is intended to assist
us in contacting you regarding this enforcement case.

C. Routine uses. Records from this system of records may be disclosed
in accordance with the routine uses as they appear in System of Records No-
m/FAA 847 as published from time to time in the Federal Register.

D. Effect of failure to respond: If you do not provide the requested
information, there may be delay in contacting you regarding this enforcement
case.

Gap 12 Page 185



2150.38 12114188

FIGURE 12-10. !%I!@= REPLY Tt) CIVIL PENALTY LITPER
(Federal Aviation Act)

Date:

TO: Assistant Chief Counsel
Address

Subject: Civil Penalty Letter

In reply to your letter proposing to settle this matter and the accompanying
information sheet, I elect to proceed as indicated below:

1. // I hereby submit the anrount proposed in settlement of this
matter.

2. // I hereby submit my response to your letter and request that my
response and any information attached thereby be considered in
connection with the allegations set forth in your letter.

3. // I hereby request to discuss this matter at an informal
conference with an attorney fromyour office
at .

4. // I wish to have this matter decided by the U.S. district court.

5. 1_/ I hereby claim entitlement to waiver of penalty under the
Aviation Safety Report Program and enclose evidence that a timely
report was filed with NASA:

My attorney/representative:

Name :

Address:

Certificate holder:

Signature:

Address:

Telephone: Telephone:
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FIGURE 12-11. SAMPLREU?MOFRE%XIPTEDRCIVILPENALTIES
(Federal Aviation Act)

November 15, 1988

Whimsicality Airways, Inc.
Vieux Carre
New Orleans, Louisiana

Attention: Ms. Karen Gibbs
President

Re: Case No. 88SW234567

Dear Ms. Gibbs:

Receipt is acknowledged of your check (money order) of November 1, 1988, in
the amount of $75,000 submitted as an offer in settlement of your alleged
violations of the Federal Aviation Regulations.

This amount is hereby accepted in full settlement of any civil penalty
incurred under Section 901(a) of the Federal Aviation Act of 1958, as amended,
by reason of Whimsicality Airways' alleged violation of the Federal Aviation
Regulations, as described in our letter of September 31, 1988. It is
understood that this settlement does not constitute an admission of any
violation.

You may consider this matter closed.

Sincerely,

Assistant Chief Counsel
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FIGURE 12-12. SAMPLECX3MPLAIIVI'E0RREFERRALTOU.S.ATlloRNEyS
(Federal Aviation Act)

UNITEDSTATESOFAMERICA

DISTRICT OF

UNITEDSTATRSOFAMERICA, ,'

Plaintiff
1

v.
i

RICHAIR,
Defendant. i

1

The United States
Air, alleges:

C O M P L A I N T

of America for its canplaint against the defendant, Rich

I

This action is being brought by the United States of America to recover a
civil penalty in the sum of $60,000 fran the defendant, Rich Air, under
Section 901(a)(l) of the Federal Aviation Act of 1958, as amended (49 U.S.C.
1471(a)). Jurisdiction is conferred upon this court by Section 1007(b) of the
Federal Aviation Act of 1958, as amended (49 U.S.C. 1487(b)), and by 28 U.S.C.
1345.

II

The defendant, Rich Air, is a resident of and conducts business in the City of
Chicago, County of Cook, State of Texas, and is the holder of Federal Aviation
Administration Air Carrier Operating Certificate No. 00001 and operatims
specifications issued therunder to engage in various operations in air
transportation under Part 121 of the Federal Aviation Regulations.

III

Rich Airlines has adopted and is responsible for carrying out an Air Carrier
Security Program in accordance with the provisions of Part 108 of the Federal
Aviation Regulations.
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IV

2150.38

During the period of January 29 to 31, 1988, Federal Aviation Administration
security inspectors conducted an inspection of air carrier security operations
at El Paso International Airport, El Paso, Texas.

V

During the course of the inspection, the inspectors determined that practical
testing on test objects, including a capsulated weapon, dynamite bomb, hand
grenade, pipe bomb, and toy pistol were not being conducted under realistic
conditions as required by Section X111(B)(2)(c) of the Company's Security
Program, in that the test objects were passed through the screening system in
a test period of 30-45 minutes rather than at random, over an extended period
of time, as required, to simulate realistic conditions.

VI

The following persons had been given practical tests as part of their
training under other than realistic conditions as described above, and

initial

subsequently sent to perform passenger screening functions requiring
independent determinations: Fred Flintstone, Barney Rubble, Dino Dog, Cat
Mandoo, Archie Bunker, and Mike Stivek.

VII

By reason of the foregoing, the defendant, Rich Air, violated the provisions
. of Section 108.5(a) of the Federal Aviation Regulations in that it failed to
provide initial training under realistic conditions as required by Section
XIII(B) (2) (c) of its Air Carrier Security Program.

VIII

By virtue of Section 901(a) of the Federal Aviation Act of 1958, as amended,
49 U.S.C. 1471(a), the defendant is subject to a civil penalty not to exceed
$10,000 for each of the foregoing violations of the Federal Aviation
Regulations

-RE, plaintiff demands judgment against defendant in the sum of $60,000
together with its costs therein.

Respectfully Submitted this day of , 19-0

UNITED STATES OF AMERICA
UNITEDSTATESA'FlQRNEy

ASSISTAIWUNITEDSTATESATlWWEy
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Figure 12-13. SAMpLELANGuAc;E~RNoTIcEOFPRo#)sEDCMLPENALTy
(Federal Aviation Act)

Under Section 901(a) of the Federal Aviation Act, as amended, you are subject
to a civil penalty not to exceed $1,000 for each of the violations noted. By
reason of the foregoing facts and circumstances
penalty in the aunt of $4,000.

, we propose to assess a civil

Unless we receive, in writing, your choice of the alternatives provided and
set forth on the enclosed information form, on or before 30 days after you
receive this Notice, we will issue an Order Assessing Civil Penalty as
proposed, and you will have no further right to appeal the order.

Assistant Chief Counsel

W
Attorney

Enclosures
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FIGURE 12-14. SAMPLEINXXMATIONSHEGTTOAOCOMPANY
NOTICE OF PPOKXZD CIVIL PENALTY (Federal Aviation Act)

INFDFMATIONRl%ARDINGCIVILPENALTIFS
UNDER SECTIONS 901 AND 905 OF THE

THE FEDERAL AVIATION ACP OF 1958, AS AMENDED

Section 901 of the Federal Aviation Act of 1958, as amended, provides that any
person who violates pertinent provisions of the Act, or any rule, regulation,
or order issued under the Act, is subject to a civil penalty for each
violation. The maximum assessment for each violation is also prescribed by
law, as specified in the notice to which this is attached. The notice also
states the sum which would be assessed for the alleged violation(s).

Within thirty (30) days after your receipt of the notice, you may elect to
proceed in one of the following ways by appropriately marking the
corresponding box on the attached election sheet and returning it to the
address provided below.

1. Submit the amount of the civil penalty specified in the notice by
certified check or money order payable to the "Federal Aviation
Administration." Your submission constitutes your agreement that an Order
Assessing Civil Penalty in that amount may be issued without further notice,
and that you waive your right to a hearing in this matter.

2. You may submit in writing information and evidence demonstrating
that a violation of the regulations was not committed or that, if it were, the
facts and circumstances do not warrant the proposed civil penalty.
Information provided will be considered in determining whether a civil penalty
should be imposed and the amount of any such civil penalty. This information
may be submitted in conjunction with a request for informal conference under
paragraph 4. This will not affect your right to a hearing if you do not elect
paragraph 1 or 3.

If you also elect paragraph 1 or 3, your offer will be considered and will
constitute your agreement that an Order Assessing Civil Penalty in the amount
you specified may be issued without further notice.

3. Request that a civil penalty be assessed in a specific amount other
than that proposed in the notice or that no civil penalty be assessed and
submit the reasons for the reduction below the proposed amount together with
any additional information in writing (with appropriate supporting
documentation) which you believe will explain, excuse, or disprove the alleged
violations. Information provided will be considered in determining whether
your specified amount of a civil penalty should be assessed.

If the FAA does not accept your offer, this will not affect your right to a
hearing. If the FAA accepts your offer, your request constitutes your
agreement that the Order Assessing Civil Penalty in that amount may be issued
without further notice, and that you waive your right to a hearing.
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4. Request to discuss the matter informally and in person at a
conference with an FAA attorney at the Office of the Chief Counsel/Office of
the Assistant Chief Counsel in or at the Flight Standards
District Office convenient to you (a list of those offices in
the Region is attached). If you reside outside
the Region, you may request the transfer of the case to your
area for the conference to be held. This will not affect your right to a
hearing. IMPoRTANr - The purpose of the conference is to provide the
opportunity for you to present your reasons and any supporting basis why the
action should not be taken as proposed, including any information you wish to
have considered before the FAA decides whether to further proceed with the
proposed action.

5. If you have filed an Aviation Safety Report with the National
Aeronautics and Space Administration (NASA) concerning the incident set forth
in the attached Notice of Proposed Civil Penalty, you may be entitled to
waiver of any penalty. You will only be entitled to waiver if it is found:

a. That this violation was inadvertent and not deliberate:

b. That this violation did not involve a criminal offense, or
accident, or discloses a lack of competence or qualification to be the
holder of a certificate: and

c. YOU have not paid a civil penalty pursuant to Section 901 of
the Federal Aviation Act or been found in any prior FAA enforcement
action to have committed a violation of the Federal Aviation Act, or

, any regulation under the Federal Aviation Act, for a period of 5 years
prior to the date of the occurances.

d. You prove that within 10 days after the violation, you
completed and delivered or mailed a written report of the incident or
occurrence to NASA under the Aviation Safety Report Program.

In the event you establish your entitlement to a waiver of penalty, an order
will be issued finding you in violation but imposing no payment of civil
penalty or certificate suspension. The order will be a matter of record. As
to the findings of fact and violations, you may either waive your right to a
hearing (in which case an Order Assessing Civil Penalty will be issued), or
you may request a formal hearing on the allegations of fact and violations (in
which case an Order of Civil Penalty will be issued).

6. Reguest to have a formal hearing in accordance with Section 13.16
of the Federal Aviation Regulations with the understanding that an Order of
Civil Penalty will be issued and filed as the complaint. Subsequent to your
request, a formal evidentiary hearing of the matter will be conducted under
Part 13 at the conclusion of which all issues of fact and law will be decided
and a decision rendered whether and in what amount a civil penalty is
assessed. At the hearing you will have the opportunity to present ,evidence  on
your behalf, to examine the Administrator's evidence, to call witnesses, and
to cross-examine the Administrator's witnesses, in accordance with established
rules and procedures.
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vERYIMPOR!rAMr- If you fail to communicate your eiection of how you wish to
proceed within the time specified, an Order Assessing Civil Penalty as
proposed in the Notice will be issued without further notice based on the
evidence and information available to the FAA. If this order is issued, you
will have no further right to a hearing on the allegations made in this Notice.

Please address all communications in this matter to the FAA attorney who
signed the Notice at the following address:

Office of Assistant Chief Counsel
Federal Aviation Administration

Region
Address

It may be delivered personally to the Office of the Assistant Chief Counsel
for the Region at the above address during normal business
hours.

Telephone: (Collect calls cannot be accepted).

If the certificate holder is an individual:

PRIVACYACI'NOTICE

This notice is provided in accordance with Section (e)(3) of the Privacy Act,
5 U.S.C. Section 552a(e)(3), and concerns the information requested in the
letter or form with which this Notice is enclosed.

A. Au':"f;r;;
Aviation Act 0

This information is solicited pursuant to the Federal
49 U.S.C. Section 1301, et =., and regulations issued

thereunder codified in Part 13 of Title 14 of the Code of Federal
Regulations. Submission of the telephone number is voluntary. The request
for information is intended to provide you with an opportunity to participate
in the investigation.

B. Principal purpose. The requested information is intended to assist
us in contacting you regarding this enforcement case.

C. Routine uses. Records from this system of records may be disclosed
in accordance with the routine uses as they appear in System of Records No.
DOT/FAA 847 as published from time to time in the Federal RegisK.

D. Effect of failure to respond: If you do not provide the requested
information, there may be delay in contacting you regarding this enforcement
case.
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FIGURE 12-15. SAMPLE REPLYTONOTICE  OFPROPOSEDCIVILPRNAL~'Y
(Federal Aviation Act)

Date

Assistant Chief Counsel for the
Federal Aviation Administration
P.O. Box 55555

Region

Your City, Your State 00000

Subject: Notice of Proposed Civil Penalty

In reply to your Notice of Proposed Civil Penalty, I elect to proceed as
indicated by my check mark beside the numbered paragraphs below:

I hereby submit the amount of the proposed civil penalty with the
understanding that an order assessing a civil penalty will be issued in that
amount without further notice, and that I waive my right to a hearing.

2. / / I hereby submit evidence and information, demonstrating that a
vi&&n of the regulations did not occur or that the amount of the penalty
is not warranted by the circumstances.

3. / / I hereby request that the proposed civil penalty be assessed in the
amoGiTof $ and I submit the reasons for the reduction of the
proposed amount. My proposal shall constitute my agreement that an order
assessing civil penalty in the arrrount I submitted may be issued without
further notice, and that I waive my right to a hearing.

4. / / I hereby request an informal conference (which will be held at the
Offirof the Assistant Chief Counsel in or at a mutually
convenient location) in order to discuss this matter with an FAA attorney and
to present evidence and information in my behalf.

5. / / I hereby claim entitlement to waiver of penalty under the Aviation
SafeFReport Program and enclose evidence that a timely report was filed.
As to the allegations of fact and violations -

/ / I request that an Order Assessing Civil Penalty be issued and waive
my r?$t to a formal hearing.

/ / I request a formal hearing in this matter in accordance with
para=ph 6.

6. // I hereby request a formal hearing in accordance with $13.16 of the
Federal Aviation Regulations with the understanding that an Order of Civil
Penalty will be issued and filed as the complaint. I request that the hearing
be held in .

Certificate holder: My attorney/representative:

Signature: Name :
Address: Address:

Telephone: Telephone:
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FIGURE 12-16. SAMpLEORDEROFCIVILPE@IALTY
(Federal Aviation Act)

September 6, 1988

CERTIFIED MAIL - REmJRNRECEIPTREQuEsTED

Adele Transport, Inc.
3 Coffee Run
Carson City, Nevada

Re: Case No. 8BWP456789

ORDEROFCMLPENALTY

On July 31, 1988, Adele Transport, Inc. (ATI) was advised through a Notice of
Proposed Civil Penalty that the FAA proposed to assess a civil penalty in the
amount of $30,000

After consideration of all of the available information, it has been
determined that:

1. Adele Transport, Inc. (ATI) is now, and at all times mentioned herein
was, the holder of Air Carrier Operating Certificate No. WP-BCR-69S.

2. Between February 15, 1988, and February 30, 1988, AT1 operated the
following aircraft in scheduled passenger-carrying revenue flights when the
inspection times had not been accomplished as required by Part D of its
approved operations specifications, as follows:

Bours Flown Overdue
Between Checks

Aircraft B24U - 7 flights

"L" Service Check Every 50 hours 60 10 hours

Aircraft N44ME - 5 flights

"M" Service Check Every 75 hours 90 15 hours

3. ATI's failure to acccnnplish the above-described service checks
rendered civil aircraft N24U and N44ME unairworthy.

By reason of the foregoing facts and circumstances, AT1 violated the follcwing
Federal Aviation Regulations:

1. Section 121.3(a), in that AT1 engaged in operations Contrary to an? in
violation of its approved operations specifications: and
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2. Section 121.153(a) (2), in that AT1 operated aircraft when the
aircraft were not in an airworthy condition.

NW, THEREFORE, IT IS ORIERED, pursuant to Section 901(a)(l) of the Federal
Aviation Act of 1958, as amended (49 U.S.C.App. $1471), that AT1 be and hereby
is subject to a civil penalty in the aunt of $30,000.

Assistant Chief Counsel

By:
Trial Attorney

ANSWER

You must answer this Order, which serves as the Complaint in this proceeding,
not later than 30 days from the time it is served on you in accordance with
Section 13.209 of the Rules of Practice for FAA Civil Penalty Actions (14
C.F.R. $13.209(f)). Failure to file an answer within 30 days will be deemed
an admission of thti truth of the allegations set forth in this Order and an
Order Assessing Civil Penalty will be issued.
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FIGURE 12-17. sAMPLEoRDERA8sES8INGcIvILPENALTY
(Federal Aviation Act)

June 31, 1988

CERTIFIED MAIL - RJztwRNRECEIPTREQuEslED

Mr. AlT. Tude
747 Boeing Circle
Deviation, I0

Re: Case No. 88WP678910

ORDERA8SESSINGCIVILPENALTY

On February 31, 1988, you were advised through a Notice of Proposed Civil
Penalty that the FAA proposed to assess a civil penalty in the amount of
$1,200.

After consideration of all of the available information, including the
information you presented at the March 15, 1988, informal conference, it has
been determined that:

1. You are now, and at all times material herein were, the registered
owner of civil aircraft N4U, a Cessna Model 310.

2. On or about December 31, 1987, N4U was operated on a
passenger-carrying flight from Los Angeles, California, to Reno, Nevada.

3. Incident to said flight, at approximately 1659:02 GMT, N4U was
issued and acknowledged a clearance from the Reno Air Traffic Control Tower
(AX) to descend to and maintain a flight level of 9,000.

4. Incident to said flight, at approximately 1702:12 WI', Reno ATC
observed N4U descend through 9,000 feet to 5,000 feet.

5. At no time mentioned herein did Reno ATC issue and nor did N4U
receive a clearance to descend to a flight level of 5,800 feet.

6. As owner of N4U, you operated N4U on the above flight.

7. By reason of the facts and circumstances described above, you
operated civil aircraft N4U in a careless manner so as to endanger the life or
property of another.
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By reo;son of the foregoing facts and circumstances, you violated the following
Federal Aviation Regulations:

1. Section 91.75(a), in that you as operator of N4U deviated from an
ATC clearance without having obtained an amended clearance when no
emergency existed: and

2. Section 91.9, in that you as operator of N4U operated an aircraft
in a careless manner so as to endanger the life or property of another.

NOW, THEREFORE, IT IS ORDERED, pursuant to Section 901(a)(l) of the Federal
Aviation Act, as amended (49 U.S.C.App $1471), that you be and hereby are
assessed a civil penalty in the amount of $1,200.

[include one of the following]

You are hereby ordered to pay, immediately, the assessed anrount by mailing or
delivering a check or money order in the amount of $1,200, payable to the
Federal Aviation Administration, to Trial Attorney, Office of the Chief
Counsel/Office of the Assistant Chief Counsel, address.

or

We hereby acknowledge receipt of your check in the amount of $1,200 which we
accept in full settlement of this matter. You may consider the matter closed.

Assistant Chief Counsel

By:
Trial Attorney
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FIGURE 12-18. SAMPLE NOTICE OF PROPOSEDCIVIL  FEWLTY
(Hazardous Materials Transportation Act)

January 22, 1988

CRPTIFIED MAIL - RETuRNRECJz1PTR.4uEsTED

ABC Airlines, Inc.
P.O. Box 5200
Jonesboro, Arkansas 72401

W: Case No. 88WP123456; Docket No. 79-00 (I-M)

NUt'ICEOFPROPOSEDCIVILPENALTY

Based on a report of investigation, it appears that:

1. On or about May 15, 16, and 17, 1987, ABC, Inc. (ABC) accepted and
transported aboard a passenger-carrying flight a shipment of approximately 30
pounds of special fireworks and approximately 200 pounds of propellant
explosive from Los Angeles, California, to Las Vegas, Nevada.

2. Special fireworks is classified as a hazardous material under
Section 172.101 of the Hazardous Materials Regulations (RMR) (49 C.F.R.
172.101).

3.
which is in

The proper shipping name for this material is "Fireworks, special"
the Class B explosive hazard class.

4. Propellant explosive is classified as a hazardous material under
Section 172.101 of the RMR.

5. The proper shipping name for this material is "Propellant
explosive" which is in the Class A explosive hazard class.

6. At all times mentioned herein, Fireworks, special and Propellant
explosive are forbidden aboard passenger-carrying aircraft.

By reason of the above, ARC violated the following Department of
Transportation Hazardous Materials Regulations:

1. Section 175.30(a)(l) (49 C.F.R. 175.30(a)(l)), in that ARC accepted
a hazardous material for transportation aboard an aircraft when the material
was not authorized and was not within the quantity limitations specified for
carriage aboard aircraft according to Section 172.101 (49 C.F.R. 172.101).

2. Section 175.75(a)(l) (49 C.F.R. 175.75(a)(l)), in that ABC carried
on an aircraft a hazardous material contrary to the provisions of Part 172 (49
C.F.R. Part 172).
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3. Section 175.20 (49 C.F.R. 175.20), in that ABC, as operator, failed
to thoroughly instruct its employees in relaticm to the applicable Hazardous
Materials Regulations.

In accordance with Section 110 (a) (1) of the Hazardous Materials Transportation
Act (49 U.S.C. 1809(a)(l)), ABC is liable for a civil penalty not to exceed
$10,000 for each violation of the regulations. After reviewing our
investigative file, including your letter of Septenber 22, 1987, we propose to
issue an order assessing a civil Penalty in the amount of $20,000 for these
violations.

An Order assessing a civil penalty will be issued as proposed unless, not
later than thirty days after the receipt of this notice, ABC elects to proceed
in acaxdance  with the alternatives listed on the enclosed election and
information forms. A copy of 14 C.F.R. Part I.3 is also enclosed for your
reference.

Please address all comnunications  to , Regulations and
mforcement  Division, Office of the Chief Counsel, Federal Aviation
Administration, 800 Independence Avenue, S.W., Washington, D.C. 20591:

Assistant Chief Counsel

By:

Enclosure
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FIGURE 12-19. SAMPLE INFORMATION SHEET
(Hazardous Materials Transportation Act)

DEPAKIMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION

INFORMATION REGARDING CIVIL PENALTIS
UNDERTHRHAZARDOUSMATERIALSTRANSPORTATIONACI'

Section 110(a)(l) of the Hazardous Materials Transportation Act (Act) provides
that any person who violates pertinent provisions of the Act, or any rule,
regulation, or order issued under the Act, is subject to a civil penalty for
each violation. The maximum assessment for each violation is also prescribed
by law, as specified in the notice to which this is attached. The notice also
states the sum which would be assessed for the alleged violation(s).

Within thirty (30) days after your receipt of the notice, you may elect to
proceed in one of the following ways by appropriately marking the
corresponding box on the attached election sheet and returning it to the
address provided below.

1. Submit the amount of the civil penalty specified in the notice by
certified check or money order payable to the "Federal Aviation
Administration." Your submission constitutes your agreement that an Order
Assessing Civil Penalty in that amount may be issued without further notice,
and that you waive your right to a hearing in this matter.

2. You may submit in writing information and evidence demonstrating
that a violation of the regulations was not committed or that, if it were, the
facts and circumstances do not warrant the proposed civil penalty.
Information provided will be considered in determining whether a civil penalty
should be imposed and the amount of any such civil penalty. This information
may be submitted in conjunction with a request for informal conference under
paragraph 4. This will not affect your right to a hearing if you do not elect
paragraph 1 or 3.

If you also elect paragraph 1 or 3, your offer will be considered and will
constitute your ,agreement that an Order Assessing Civil Penalty in the amount
you specified may be issued without further notice.

3. Request that a civil penalty be assessed in a specific amount other
than that proposed in the notice or that no civil penalty be assessed and
submit the reasons for the reduction below the proposed amount together with
any additional information in writing (with appropriate supporting
documentation) which you believe will explain, excuse, or disprove the alleged
violations. Information provided will be considered in determining whether
Your specified amount of a civil penalty should be assessed.

If the FAA does not accept your offer, this will not affect your right to a
hearing. If the FAA accepts your offer, your request constitutes your
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agreement that the Order Assessing Civil Penalty in that amount may be issued
without Further notice, and that you waive your right to a hearing.

4. Request to discuss the matter informally and in person at a
conference with an FAA attorney at the Office of the Chief Counsel in
Washinton, D.C. or the nearest FAA regional office. If you reside outside the
Washington, D.C. or regional office areas, you may request that the conference
be held in'a mutually convenient major city; This will not affect you right
to a hearing. IMPORTANT - The purpose of the conference is to provide the
opportunity for you to present your reasons and any supporting basis why the
action should not be taken as proposed, including any information you wish to
have considered before the FAA decides whether to further proceed with the
proposed action.

5. Request to have a formal hearing in accordance with Section 13.16
of the Federal Aviation Regulations with the understanding that an Order of
Civil Penalty will be issued and filed as the complaint. Subsequent to your'
request, a formal evidentiary hearing of the matter will be conducted under
Part 13 at the conclusion of which all issues of fact and law will be decided
and a decision rendered whether and in what amount a civil penalty is
assessed. At the hearing you will have the opportunity to present evidence on
your behalf, to examine the Administrator's evidence, to call witnesses, and
to cross-examine the Administrator's witnesses, in accordance with established
rules and procedures.

VERYIMPORTANr- If you fail to communicate your election of how you wish to
proceed within the time specified, an Order Assessing Civil Penalty as
proposed in the Notice will be issued without further notice based on the
evidence and information available to the FAA. If this order is issued, you
will have no further right to a hearing on the allegations made in this Notice.

Please address all communications in this matter to the FAA attorney specified
in the Notice at the following address:

Office of the Chief Counsel
Address

It may be delivered personally to the Office of Chief Counsel at the above
address during normal business hours.

Telephone: (Collect calls cannot be accepted).

If the certificate.holder is an individual:

PRIvACYACrrKYrICE

This notice is provided in accordance with Section (e)(3) of the Privacy Act,
5 U.S.C. Section 552a(e)(3), and concerns the information requested in the
letter or form with which this Notice is enclosed.

A. Authority. This information is solicited pursuant to the Federal
Aviation Act of 1958, 49 U.S.C. Section 1301, et seq., and regulations iSSUed
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thereunder codified in Part 13 of Title 14 of the Code of Federal
Regulations. Submission of the telephone number is voluntary. The request
for information is intended to provide you with an opportunity to participate
in the investigation.

B. Principal purpose. The requested information is intended to assist
us in contacting you regarding this enforcement case.,

c. Routine uses. Records frcm this system of records may be disclosed
in accordance with the routine uses as they appear in System of Records No.
m/FAA 847 as published fran time to time in the Federal Register.

D. Effect of failure to respond: If you do not provide the requested
information, there may be delay in contacting you regarding this enforcement
c a s e .
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FIGWZ 12-20. SAMPLEREPLYTONoTIcEOFPROPOSEDCMLPSRALTY
(Hazardous Materials Transportation Act)

Date

Office of the Chief Counsel
Federal Aviation Administration

Subject:

Notice of Proposed Civil Penalty

0-w

In reply to your Notice of Proposed Civil Penalty, I elect to proceed as
indicated by my check mark beside the numbered paragraph(s) below:

1. // I hereby submit the amount of the proposed civil penalty with the
understanding that an order assessing a civil penalty will be issued in that
amount without further notice, and that I waive my right to a hearing.

2. / / I hereby submit evidence and information, demonstrating that a
vio=ion of the regulations did not occur or that the amount of the penalty
is not warranted by the circumstances.

3. / / I hereby request that the proposed civil penalty be assessed in a
s-Tied amxnt less than the prolpsed-amount,  and I submit the reasons for
the reduction of the proposed amount. My proposal shall constitute my
agreement that an order assessing civil penalty in the amount I submitted may
be issued without further notice, and that I waive my right to a hearing.

4. / / I hereby request an informal conference (which will be held at the
Offs of the Chief Counsel in Washington, D.C. or at a mutually convenient
location) in order to discuss this matter with the attorney in charge of this
case and to present evidence and information in my behalf.

5. // I hereby request a formal hearing in accordance with $13.16 of the
Federal Aviation Regulations with the understanding that an Order of Civil
Penalty will be issued and filed as the complaint. I request that the hearing
be held in .

Certificate holder: My attorney/representative:

Signature:

Address:

Name:

Address:

Telephone: Telephone:
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FIGURE 12-21. SAME'LEORDEROFCIVILPENALTY
(Hazardous Materials Transportation Act)

July 22, 1988

CERTIFIEDMAIL - REKJRNRECEIPTRQuESTED

ABC Airlines, Inc.
P.O. Box 5200
Jonesboro, Arkansas 72401

Re: Case No. 87WP123456; Docket No. 87-00 (HM)

ORBEROFCMLPENALTY

On January 22, 1988, ABC was advised through a Notice of Proposed Civil
Penalty that the FAA proposed to assess a civil penalty in the amount of
$20,000.

After consideration of all of the available information, it has been
determined that:

1. On or about May 15, 16, and 17, 1988, ABC, Inc. (ABC) accepted and
transported aboard a passenger-carrying flight a shipnent of approximately 30
pounds of special fireworks and approximately 200 pounds of propellant
explosive from Los Angeles, California, to Las Vegas, Nevada.

2. Special fireworks is classified as a hazardous material under
Sectio? 172.101 of the Hazardous Materials Regulations (HMR) (49 C.F.R.
172.101).

3. The proper shipping name'for this material is "Fireworks, special"
which is in the Class B explosive hazard class.

4. Propellant explosive is classified as a hazardous material under
Section 172.101 of the m.

5. The proper shipping name for this material is "Propellant
explosive" which is in the Class A explosive hazard class.

6. At all times mentioned herein, Fireworks, special and Propellant
explosive are forbidden aboard passenger-carrying aircraft.

By reason of the above, ABC violated the following Department of
Transportation Hazardous Materials Regulations:

1. Section 175.30(a)(l) (49 C.F.R. 175.30(a)(l)), in that ABC accepted
a hazardous material for transportation aboard an aircraft when the material
was not authorized and was not within the quantity limitations specified for
carriage aboard aircraft according to Section 172.101 (49 C.F.R. 172.101).
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2. Section 175.75(a) (1) (49 C.F.R. 175.75(a)(l)), in that ARC carried
on an aircraft a hazardous material contrary to the provisions of Part 172 (49
C.F.R. Part 172).

3. Section 175.20 (49 C.F.R. 175.20), in that ARC, as operator, failed
to thoroughly instruct its employees in relation to the applicable Hazardous
Materials Regulations.

NOW, THEREFORE, IT IS ORDERED, pursuant to Section 110(a) (1) of the Hazardous
Materials Transportation Act (49 U.S,C. 1809(a) (l)), and Section 901(a)(l) of
the Federal Aviation Act of 1958, as amended, (49 U.S.C. 1471(a)(l)), that ARC
be and hereby is subject to a civil penalty in the amount of $20,000.

Assistant Chief Counsel

You must answer this Order, which serves as the Canplaint in this proceeding,
not later than 30 days from the time it is served on you in accordance with
Section 13.209 of the Rules of Practice for FAA Civil Penalty Actions (14
C.F.R. $13.209(f)). Failure to file an answer within 30 days will be deemed
an admission of the truth of the allegations set forth in this Order and an
Order Assessing Civil Penalty shall be issued.
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FIWRE 12-22. ORDER ASSESSING CIVIL PENALTY
(Hazardous Materials Transportation Act)

July 22, 1988

CERTIFIEDMAIL- RETuRNRECEIPTREQuESI%l

ABC Airlines, Inc.
P.O. Box 5200
Jonesboro, Arkansas 72401

W: Case No. 87WP123456; Docket No. 87-00 ('BM)

OFDER ASSESSING CIVIL PENALTY- -
On January 22, 1988, ABC was advised through a Notice of Proposed Civil
Penalty that the FAA proposed to assess a civil penalty in the amount of
$20,000.

After consideration of all of the available information, it has been
determined that:

1.
transported

On or about May 15, 16, and 17, 1987, ABC, Inc. (ABC) accepted and
aboard a passenger-carrying flight a shipment of approximately 30

pounds of special fireworks and approximately 200 pounds of propellant
explcsive from Los Angeles, California, to Las Vegas, Nevada.

Special fireworks is classifiti  as a hazardous material under
Sectior2i72.101 of the Hazardous Materials Regulations (BMR) (49 C.F.R.
172.101).

3.
which is

The proper shipping name for this material is "Fireworks, special"
in the Class B explosive hazard class.

4. Propellant explosive is classified as a hazardous material under
Section 172.101 of the BMR.

5. The proper shipping name for this material is "Propellant
explosive" which is in the Class A explosive hazard class.

6. At all times mentioned herein, Fireworks, special and Propellant
explosive are forbidden aboard passenger-carrying aircraft.

By reason of the above, ABC violated the following Department of
Transportation Hazardous Materials Regulations:

1. Section 175.30(a)(l) (49 C.F.R. 175.30(a) (l)), in that ABC accepted
a hazardous material for transportation aboard an aircraft when the material
was not authorized and was not within the quantity limitations specified for
carriage aboard aircraft according to Section 172.101 (49 C.F.R. 172.101).
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2. Section 175.75(a)(l) (49 C.F.R. 175.75(a) (l)), in that ARC carried
on an aircraft a hazardous material contrary to the provisions of Part 172 (49
C.F.R. Part 172).

3. Section 175.20 (49 C.F.R. 175.201, in that ARC, as operator, failed
to thoroughly instruct its employees in relation to the applicable Hazardous
Materials Regulations.

Now, THEREEWE, IT IS ORDERED, pursuant to Section 110(a)(l)  of the Hazardous
Materials Transportation Act (49 U.S.C. 1809(a)(l)), and Section 901(a)(l) of
the Federal Aviation Act of 1958, as amended, (49 U.S.C. 1471(a)(l)), that ARC
be and hereby is assessed a civil penalty in the amunt of $20,000.

[include one of the following]

You are hereby ordered to pay, irmnediately, the assessed amount by mailing or
delivering a check or nroney order in the amount of $1,200, payable to the
Federal Aviation Administration, to Trial Attorney, Office of the Chief
Counsel/Office of the Assistant Chief Counsel, address.

or

We hereby acknowledge receipt of your check in the amount of $1,200 which we
accept in full settlement of this matter. You may consider the matter closed.

Assistant Chief Counsel
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FIGURE 12-23. SAMPLE ORDER OF SEIZURE

Bate:

Mr. John B. Quick
Aviation Safety Inspector
Federal Aviation Administration
P.O. Box 48 - MIA
Miami, Florida

ORDER OF SEIZURE

Take notice that upon consideration of a report of investigation, I find that
a DC-8 aircraft, bearing Registration No. N8989, of which the P & Q
Corporation, 1865 Jefferson Street, Bollywood, Florida, is the presently
registered owner, has been involved in various violations of the Federal
Aviation Regulations.

By reason of such violations , aircraft N8989 is subject to a lien. Therefore,
I have determined that the public interest requires the inmediate seizure of
the above-described aircraft.

Now, TBEREEDRE, IT IS ORDERED that-pursuant to Sections 901(b) and 903(b) of
the Federal Aviation Act of 1958, as amended, and Section 13.17 of the Federal
Aviation Regulations, you or a person designated by you, seize the DC-8
aircraft bearing registration N8989 and detain the same in your custody by
placing it in the nearest available public storage facility within the
judicial district in which the seizure is made, until such time as I or my
representatives or a court of competent jurisdiction shall otherwise direct.
You are designated as custodian of said aircraft.

Assistant Chief Counsel
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FIGURE 12-24. SAMPLE NCYTICE OF SEIZURE
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Bate:

CERTIFIED MAIL - RETuRNREcE1PrREQuEsTED

P & Q Corporation
1865 Jefferson Street
Hollywood, Florida

NCYIICE OF SEIZURE

Take notice that pursuant to the authority contained in Sections 901(b) and
903(b) of the Federal Aviation Act of 1958, as amended, and Section 13.17 of
the Federal Aviation Regulations, the Assistant Chief Counsel for the
Region, of the Federal Aviation Administration, has issued an order of-
dated directing the seizure of a DC-8 aircraft, Registration No.
N8989, of which ihe P & Q Corporation is presently the registered Owner.

Pursuant to the aforesaid order, Aviation Safety Inspector John B. Quick,
Federal Aviation Administration, or an individual designated by him, did, at
2:45 p.m., March 9, 1979, at Broward County International Airport, Fort
Lauderdale, Florida, seize and impound the above-described aircraft. Mr.
Quick has been designated as custodian of said aircraft and his address is as
follaws:

Aviation Safety Inspector
Federal Aviation Administration
P.O. Box 48 - MIA
Miami, Florida

Aircraft N8989 was seized and detained because, under the provisions of
Section 901(b) of the Federal Aviation Act of 1958, it is subject to a lien,
having been involved in the following violations of the Federal Aviation
Regulations for which civil penalties may be imposed pursuant to Section
901(a) of the Act:

1. c)n or about April 17, 1979, and again on or about April 18, 1979,
said aircraft, which is an aircraft of more than 12,500 pounds maximum
certificated tskeoff weight, was operated from Fort Lauderdaile, Florida, to
San Juan, Puerto Rico, with various intermediate stops. Said flights were
commercial operations during which the aircraft was engaged in the carriage in
air commerce of passengers for compensation or hire. These operations were
caused to be performed by the owner of the aircraft or by its agents or
employees acting in accordance with the directions or consent of the owner. A
total of approximately 40 passengers were carried on these flights, each of
which constitutes a violation of Section 121.3(f) of the Federal Aviation
Regulations.
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2. Each of the foregoing flights was conducted without the presence of
a second pilot on board the aircraft. Use of said aircraft in commercial
operations without a second pilot constitutes a violation on each flight of
Section 121.385(c) (3) of the Federal Aviation'Regulations.

Pursuant to Section 901(a) of the Federal Aviation Act of 1958, the P & Q
Corporation, the present registered owner , is subject to a civil penalty not
to exceed $1,000 for each said violation. The P 6 Q Corporation, as owner of
the aircraft, is informed that, upon tender and payment of an offer in
compromise of the civil penalty for which it is liable in the amount of
$4,000, to the Federal Aviation Administration, together with the costs
incurred in connection with the seizure, storage, and maintenance of the
aircraft, said aircraft will be released from further seizure and detention.

Assistant Chief Counsel
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FImRE 12-25. SAMPLE LEXTER To U.S. AmFUVEY
(Aircraft Seizure)

June 10, 1988

Edward F. Boone, Esq.
United States Attorney
Southern District of Florida
Miami, Florida

Dear Mr. Noone:

This is with further reference to our telephone conversation of June 9, 1988,
pertaining to the seizure of a Douglas DC-8 aircraft, Begistration No. m989,
from the P & Q Corporation.

pursuant to the requirement contained in Title 49 U.S.C. Section 1473(b)(2),
we wish to report that such aircraft was seized by Inspector John B. Quick,
Federal Aviation Administration, Miami, Florida, at Broward County
International Airport, Fort Lauderdale, Florida, at 2:45 p.m. on June 8, 1988.

Inasmuch as the seizure of this aircraft took place within the Southern
District of Florida, pursuant to the above statute, we request that you
institute appropriate proceedings for the enforcement of the liens to which
this aircraft is subject.

In order to facilitate your commencement of the lien proceedings, we have
enclosed a draft of a libel of information. The violations of the Federal
Aviation Act of 1958, as amended, and of the Federal Aviation Regulations,
upon which this seizure is based, are fully set forth in the draft libel of
information.

We realize that these proceedings will require considerable additional
information, as well as cooperation by this office. Therefore, please do not
hesitate to contact us at any time.

Sincerely yours,

Assistant Chief Counsel

Ehclosure

ChaP 12
Page 212



12114188 2150.38

CBAPTER13.  ENE0RCEMENr-RELATEDITEMS

1300. PURPOSE. One purpose of this chapter is to provide general information
on items that may not directly involve the investigation and processing of
enforcement cases, but which require related consideration or-action

inspector or legal counsel.

1301. RELEASE AND PUBLICIZING OF ENFORCEMEJW ACI"ION!S. This section
equally to individuals *, air carriers, and major engine and aircraft
manufacturers, unless otherwise specifically noted.

by the

applies

a. Actions against air carriers and manufacturers. This section is
adapted from and supersedes the March 30, 1987, memorandum from Chief Counsel
Ted Ellett to Regional Directors , entitled "Guidance on Publicizing
Enforcement Actions."

Because the FAA is a government agency, the public has a legitimate interest
in FAA's enforcement program. The public therefore has a general right to
obtain records of the FAA's enforcement actions, subject to established
privileges and exceptions from required disclosure under the Freedom of
Information Act and Privacy Act.

Publicizing enforcement actions also serves the government's strong interest
in ensuring, through deterrence, compliance with the Federal Aviation
Regulations. Often the adverse publicity and conccmitant  public reaction to a
violation of the FAR serve more effectively to deter future violations than
the loss of funds to the carrier occasioned by a civil penalty. Responsible
carriers are more likely to conform their conduct to the FAR in order to avoid
adverse publicity rather than to avoid civil monetary liability. And whereas
an unpublicized civil penalty or certificate action operates to deter only the
carrier subjected to the enforcement action, publicizing the action operates
as a deterrent for all similarly situated carriers.

Because any publicity of an enforcement action alleging or finding violations
of the FAR has the potential to affect significantly the public's confidence
in a particular carrier's ability and commitment to comply with safety or
security regulations, the FAA must take care in ensuring the accuracy and
fairness of the publicity it gives such actions. Even greater caution should
be exercised concerning enforcement actions that are not final determinations
made by the FAA or the courts. The guidelines which follow are designed to
satisfy the public's right to know, to promote the government's interest in
deterrence, and to ensure the fairness and accuracy of the information the FAA
provides the public.

b. Actions against individuals. The voluntary or unsolicited
disclosure of any enforcement action (initial or final) against an individual
is prohibited under the Privacy Act. These records may only be released in
response to a written request under the Freedom of Information Act (mIA).
Disclosure may be made in response to an FOIA request or under a routine use
published in the Federal Register pertaining to DOT/FAA System of Records 847,
General Air Transportation Records on Individuals. Where disclosure is sought
under EWA, disclosure must be based on a judgment (which should be concurred
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in by the Assistant Administrator for Public Affairs and the Chief
Counsel or their designees) that the public interest in disclosure outweighs
the privacy interest involved. Disclosure under the routine use provision as
it is currently published requires a written request and should be treated the
same as a FOIA request.

c. Initial enforcement actions.

(1) Copies of initial enforcement action documents (e.g., notices
of proposed certificate action, initial civil penalty letters, notices of
proposed civil penalty) should not be made available to the public before the
alleged violator has had an adequate'opportunity to review the document.
Accordingly, no initial enforcement action document relating to any type of
certificate holder should be made available to the public after a request for
it until the Assistant Administrator for Public Affairs has approved its
release.

The Assistant Administrator for Public Affairs is responsible for coordinating
the matter with appropriate headquarters offices, including the Office of the
Chief Counsel, before approving the release of the document. The Assistant
rMministrator for Public Affairs, in consultation with the Chief Counsel, will
determine what constitutes such a reasonable period of time considering the
public's need to know and the alleged violator's need to have adequate time to
review the document before it is made generally available. This should
generally not be longer than one to three days after its receipt. Where
emergency certificate action is taken, the documents may be made available the
same day the action is taken, but only after the alleged violator has been
notified of the action.

(2) Except for closed cases, before any release of an initial
enforcement action document, the Assistant Chief Counsel's office should
inform the alleged violator the FAA plans to make such a release.

(3) Because of the greater public interest in enforcement actions
against Part 121 operators and Part 135 operators, and major aircraft and
aircraft engine manufacturers, initial enforcement action documents involving
those operators and manufacturers should be made available to the media and
the interested public within a reasonable period of time from the date of
issuance regardless of whether there has been a request for such a document.
In significant cases, as determined by the Assistant Administrator of Public
Affairs, a short news release should be prepared and disseminated along with
the initial enforcement document.

(4) Other than making the initial enforcement action document
available to the public in accordance with the foregoing guidance, the FAA may
voluntarily provide other information of a public nature, such as the
scheduling of a public hearing, but the FAA shall not voluntarily provide any
other information to the public regarding the matter until final enforcement
action has been taken, except as may be required in response to a request
under the Freedom of Information Act. Whether information is of such a public
nature is to be determined by the appropriate Assistant Chief Counsel after
consultation with the Office of Public Affairs .
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d. Final enforcement actions.

2150.38

(1) The guidelines concerning initial enforcement documents
contained in subsection (c) above also apply to final enforcement action
documents.

(2) News releases. It is agency policy to publicize by news
release significant legal enforcement actions against carriers and
manufacturers which are final (e.g., orders of revocation or suspension,
orders assessing civil penalty, civil penalty settlements), whenever such
action is likely to be of interest to the public or otherwise promotes the
government's interest in deterrence.

(3) News releases should:

A. Be factual and objective.

B. Avoid comparisons of this particular alleged violator or
enforcement case with other c;'leged  violators or enforcement cases. Such
comparisons often are highly sllbjective,
FAA harbors a bias or favors

and may give the appearance that the
a particular certificate holder. However, the

release may contain statements concerning any precedent that is set or unique
circumstances, so long as they are factual and are not reasonably susceptible
to varying interpretations.

C. Provide the current status of the enforcement action and
state whether the alleged violator disputes the allegations or has filed an
appeal, if either is known.

D. Be consistent with requirements of the Freedom of
1nform;ation  Act and the Privacy Act.

E. Be disseminated only by the Office of Public Affairs, only
after coordination with headquarters legal and public affairs staff. The
Office of Public Affairs will be responsible for ensuring that AGC-200 concurs
in the release. The Office of Public Affairs shall obtain the concurrence of
all other concerned agency officials, including, where appropriate, the
Administrator.

(4) Before a news release is issued, the Assistant Chief Counsel's
Office should inform the alleged violator that the FAA intends to issue a news
release. However, the draft release shall under no circumstances be offered
or shown to the alleged violator, nor the contents of the release disclosed,
before dissemination.

(5) FAA offices may not disseminate any information regarding the
subject of a news release until that news release has in fact been issued,
except in special circumstances directed by the Office of Public Affairs in
consultation with the Office of Chief Counsel.

e. The release of any document containing security information which
may be subject to withholding under Part 191 of the FAR shall first be
coordinated with the Office of Civil Aviation Security.
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1302. IMMUNITYFORPERSONS WBOPROVIDE  IN'FORMATIONABOUT  VIOLATIONS.

a. General. This paragraph describes the FAA's policy and procedures
on providing immunity from enforcement action, in some cases, to persons who
provide information about violations.

b. Background. In relation to enforcement matters, information
regarding regulatory violations occasionally is offered to an FAA inspector or
attorney along with a request that, in exchange for the information, the
person making the offer be granted "immunity from prosecution" for his
participation in the violations. The phrase "immunity from prosecution"
ordinarily refers only to criminal matters. The individual usually is seeking
an assurance that limited or no FAA civil enforcement action will be taken
against him for admitted violations in exchange for information concerning
violations by his employer or other members of the aviation community. The
term "special enforcement consideration" is used in this Bulletin instead of
the term "inrnunity from FAA civil enforcement action" and covers mitigation of
sanction as well as a determination that no enforcement action is warranted.

c. Policy. Persons subject to the FAR are expected to comply with
those rules, even in the face of economic or similar pressures to disregard
them. Employer pressure is not an excuse for an employee's failure to
CamplY l At the same time, there is a strong public interest in discovering
violations which result from such pressures or which otherwise have been
encouraged,.condoned,  or accepted within a company which holds an FAA
certificate.

It is the FAA's general policy to encourage persons to disclose information
regarding safety violations or other circumstances affecting aviation safety.
Accordingly, the agency may, under certain circumstances, grant special
enforcement consideration to persons who, incident to their report of
another's violations, voluntarily disclose their own participation in the same
or related violations. Such special enforcement consideration may range from
a mitigation of sanction to a determination that no enforcement action is
warranted.

It should be emphasized that --

(1) Special enforcement consideration generally should not be
solicited or suggested by FAA, unless it is apparent that the informant would
not provide the information or testimony in the absence of such consideration:

(2) A primary objective of the FAA is to achieve compliance with
the FAR to promote safety in civil aviation and air commerce. Because a grant
of special enforcement consideration is, in essence, an agreement to forbear,
at least to some extent, enforcement of the FAR, the FAA should reserve use of
such grants for cases where the testimoPly  or information offered concerns the
conanission of safety violations or is essential to achieve effective
compliance and/or deterrence. In other words, the public interest benefits
obtained by granting special enforcement consideration must outweigh the
public interest benefits to be derived from prosecution of the informant to
the fullest extent: and
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(3) An agreement completely to forego enforcement action
ordinarily will not be appropriate in cases where the informant's
qualifications to hold a certificate under Parts 61, 63, or 65 are at issue.

d. Factors to be considered. The extent of special enforcement
consideration to be given in a particular case will depend on a weighing of
public interest factors. The following factors shall be taken into account in
any such determination:

(1) whether the FAA could reasonably be expected to discover
and/or prove the violations without the informant's cooperation.

(2) The seriousness of the violations disclosed by the informant
and the importance of the enforcement action against his employer or other
members of the aviation oxntnunity.

(3) The informant's relative cuipability and violation history.

(4) The informant's credibility.

(5) Whether the informant's testimony or information may
reasonably be expected to contribute significantly to either an investigation
of or enforcement against an employer or other action in the interest of
safety.

e. Criminal violations. Violations of some FAR (e.g., 'falsification
of records) may also involve violations of criminal laws. Immunity from
criminal prosecution can be granted only upon approval of the Attorney General
of the United States, pursuant to 18 USC 6004. In general, such approval is
sough' by FAA only where testimony or other information from 'an individual may
be necessary to the public interest and such individual has refused or is
likely to refuse to testify or provide information on the basis of his
privilege against self-incrimination. The immunity sought in such cases is
limited by law to "use immunity": that is, an assurance that testimony or
information so provided by an individual will not be used against him or her
in a criminal prosecution.

f. Action. The following guidelines shall be fdllowed whenever a
person reqummmunity  or special enforcement consideration in exchange for
information involving an alleged violation of the FAR:

(1) When any FAA employee receives such a request, he or she
should attempt to determine the following:

if any:

A. Identity of the informant, including --

(i) The position the informant holds in the organization,

(ii) The degree of involvement of the
informant in the violations:
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(iii) The reliability of the informant; and

(iv) The informant's violation history.

B. Identity of the individual or organization about whom or
which the informant has offered information on the violations.

c. Nature of alleged violations, including type, dates,
period of occurrence, seriousness, whether ongoing, and safety implicatiorxs.

D. The FAA's ability to discover or prove the.alleged
violations without the informant's testimony or assistance.

(2) The FAA employee shall pranptly advise his supervisor of the
request for special enforcement consideration and the basis for such rqrest.
The supervisor shall advise the appropriate Assistant Chief Counsel.

(3) The regional or headquarters division shall pranptly evaluate
the request and supporting information. If the division determines that the
person requesting special enforcement consideration will provide testimony or
information regarding the commission of serious violations by his employer or
other members of the aviation camnunity, and, based on a weighing of the:
"Factors to be considered" set forth in d of this paragraph, the public
interest would appear to be served by granting special enforcement
consideration, the matter shall be referred to the appropriate Assistant Chief
Counsel with the regional or headquarters division's evaluation and
recamnendation. If the division determines that special enforcement
consideration is not warranted, the division shall document that deternrination
in a memorandum to the file, with a copy to the appropriate Assistant C':hief
Counsel.

(4) The Assistant Chief Counsel will evaluate the request for
special enforcement consideration in accordance with the 'Factors to be
considered" set forth in d of this paragraph.

A. If such request appears to warrant special enforcx?mnt
consideration, the Assistant Chief Counsel or his designee, along witi.'l a
representative of the involved division (if the division manager so d'esires)
will meet with the informant and/or his attorney or other representative, if
appropriate.

B. If such request appears not to warrant special errforcement
consideration, the Assistant Chief Counsel will either seek further
information or notify the Chief Counsel.

(5) The Assistant Chief Counsel shall promptly submit tc' the Chief
Counsel a request for authorization to grant special enforcement corlsideration
by preparing the form entitled "Request for Authorization to Grant !;pecial
Enforcement Consideration," Figure 13-1. A record of the Office of the Chief
Counsel's approval or disapproval will be transmitted to the appropriate
Assistant Chief Counsel.
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(6) If the information presented indicates a violation of criminal
la,w, the appropriate Assistant Chief Counsel, after consultation with the
Ch.ief Counsel, shall advise the appropriate office of the Department of
Jus;tice (DOJ).. In appropriate cases, the FAA may seek favorable consideration
by the DOJ prosecutor, including but not limited to, a declination to
prcxsecute.

(7) If the DChI, United States Attorney or other federal law
enforcement agency asks the Assistant Chief Counsel to grant special
enf(2rcement  consideration, the Assistant Chief Counsel shall promptly consult
witi the ,Chief Counsel.

(8) The terms and scope of agreement to grant special enforcement
consideration shall be in writing and executed by the parties in a manner
consistent with Figure 13-2.

(9) The Office cf the Chief Counsel shall execute a memorandum of
recol:d setting forth the reasons for the grant or denial of such requests to
be milde part of the case file.

(10) Each request for special enforcement consideration shall be
addressed on a priority basis.

1303. ENFofEcEMENTASSOCIATEDWITHTHE  AVIATIONSAFETY  REPORTING PROGRAM
(AUVKORY CIRCULAR NO. 00-46C).- -

a. The Administrator established this program to encourage the
reporting of any information which a person believes discloses an unsafe
condition in the national aviation system.

b. When a violation of the FAR comes to the attention of the FAA from
any sol.lrce other than a report filed with the National Aeronautics and Space
Administration (NASA) under the Aviation Safety Reporting Program (ASRP), the
matter should be investigated, reported, and processed in accordance with
Chapters 4, 9, and 10.

i’ The inspector shall not query NASA, and the inspector should not
ask the *illeged violator if a report was filed under the ASRP, at any time
during t:he enforcement process.

d. If the investigating field office determines that administrative
enforcemt?nt  action is appropriate, a warning notice or a letter of correction
should k? issued pursuant to Chapter 11. Administrative enforcement action is
not affected by ASRP.

e. If the EIR is referred to legal counsel for legal enforcement
action, counsel shall --

(1) Review the EIR and take action as provided in Chapter 12; and

(2) Advise the alleged violator that the proposed sanction may be
waived pur.suant to ASRP (see Figure 12-2).
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f. A respondent shall receive a waiver of sanction under
that -

12114188

ASRP provided

(I) The violation was inadvertent and not deliberate;

(2) The violation did not involve a criminal offense, or accident,
or action under Section 609 of the FA Act which discloses a lack of
qualification or canpetency, which are wholly excluded from this policy:

(3) The person
action to have ccnrmitted  a
pranulgated under that Act
occurrence: and

has not been found in any prior FAA enforcement
violation of the FA Act, or of any regulation
for a period of 5 years prior to the date of the

(4) The person proves that, within 10 days after the violation, he
or she completed and delivered or mailed a written report of the incident or
occurrence to NASA under ASIP.

9. When legal counsel determines that a person who has been issued a
civil penalty letter, a notice of proposed civil penalty, or a notice of
proposed certificate action, qualifies for waiver of sanction under
subparagraph f, counsel shall:

(1) In the case of a notice of proposed certificate action or a
notice of proposed civil penalty under the Civil Penalty Demonstration
Program, issue an order (see Figure 12-6) which includes a statement of --

A. The factual findings:

B. The findings of violation as supported by the evidence;

C. The acceptance of the NASA report which absolves the
sanction associated with the finding of violation.

D.
as appropriate.

The violator’s appeal rights to the NTSB or under Part 13,

(2) In the case of a civil penalty letter (i.e., not an action
issued under the Civil Penalty Demonstration Program), issue a letter which
includes a statement of - .

A. The factual allegations:

B. The allegations of violation as supported by the evidence:

C. The acceptance of the NASA report which absolves the
sanction associated with the allegations of violation.

(3) The waiver is not available for violations of the Hazardous
Materials Pegulations.
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1304. NONCOMPLIANCE WITH EXEMPTIONS. When the holder of an exemption does
not comply with its terms, the requirements of the exempted regulation apply
and there may be a basis for investigating the incident and the preparation of
an EIR for appropriate enforcement action. Further, whenever instances of
noncompliance with the provisions of an exemption are discovered, field
personnel should iwiately notify the division in FAA headquarters that
issued the exemption, gather all pertinent information relating to the
situation, and forward it to that FAA headquarters division for review and
withdrawal of the exemption if appropriate. In certain situations where an
exemption can be construed to be an extension or integral part of an operating
certificate, amendment or withdrawal of the exemption may require action under
Section 609 of the FA Act.

1305. LEGAL HANDLING OF AIRMAN MEDICAL DENIAL CASES (SECTION 602 OF THE
FA ACT).

a. General. As provided in Sections 67.25 and 183.21 of the FAR,
aviation medical examiners have been delegated the authority to examine
applicants for airman medical certificates and to issue or initially deny such
certificates after determining whether the applicants meet the standards
prescribed in FAR Part 67. When an aviation medical examiner denies issuance
of a medical certificate, the airman may, within 30 days after the date of
&&&, apply in writing to the Federal Air Surgeon for reconsideration of the

. Final denial by the Federal Air Surgeon or, in certain cases, by
other FAA medical officers, is the denial of the Administrator under Section
602 of the FA Act, from which the airman may petition the NTSB for review.

b. Petitions for rev&d by the NI'SB.

(1) Initiation of cases. Petitions under Section 602 of the
FA Act initially are filed with the NISB in Washington. Upon receipt of a
petition for review, the docket section of the Board immediately serves a copy
upon the Administrator through the Enforcement Proceedings Branch, Regulations
and Enforcement Division (AGC-250).

(2) Legal processing. Authority to process airman medical denial
cases before the NTSB is reserved to the Chief Counsel by the FAA Organization
- FAA Headquarters Handbook 1100.2. Upon receipt of a petition for review
and, if appropriate , after consultation with the Federal Air Surgeon'S  Staff,
AGC-250 normally files the answer or other appropriate initial pleading.
Thereafter, the cases is handled by AGC-250. However, after consultation with
the appropriate Assistant Chief Counsel for a region, a case may be
transmitted to the region for handling before the NISB.

(3) Transmittal to region. When it is decided between Am-250 and
the region that a case is to be handled by counsel in that region, copies cf
the entire case file should be delivered to counsel by overnight service as
soon as practicable after the decision to transmit has been made.

(4) ??I!SB appeals and judicial review of NTSB decisions. Appeals
to the full Board and judicial review of any NTSB decision will be handled as
described in paragraphs 12029 and=1202i of this Order.
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c. Special issuance of an airman medical certificate. An airman who
has been denied issuance of a medical certificate has a statutory right under
Section 601(c) of the FA Act to petition the Administrator for an exemption
from applicable medical standards. The formal exemption process has been
replaced by an informal process which allows the Federal Air Surgeon, under
Section 67.19 of the Federal Aviation Regulations, to grant the special
issuance of a medical certificate to an airman who does not meet the
applicable medical standards.

d. Concurrent requests for special issuance. Since an airman, who has
been denied the issuance of a medical certificate under the medical standards
of Section 67.13, 67,15, and 67.17 of the FAR has a right to petition the NTSB
for a review of the denial action and to request the special issuance of a
medical certificate under FAR Section 67.19, airmen sometimes take both
actions simultaneously. In such cases, the policy of the Administrator is to
afford airmen every opportunity to have requests for special issuances
promptly considered. However, when a petition for review is also pending
before the NTSB, concurrent actions may cause unnecessary expense to the
airman and the Government. In such cases, if the airman wishes the Federal
Air Surgeon to consider the request for special issuance prior to disposition
of the petition for review, he should request the NTSB to hold the latter in
abeyance. See Section 821.24(c) of the Board's Rules of Practice, 49 C.F.R.
Section 821.24(c).

1306. LM;ALHANDLINGOFAIEZMAN~IFICATEDENIALCASES  CYI'HERTHANAI-
MEDICAL CEKI'IFICA!t'ES (SEC'I'ION  602 OF THE FA ACT).

a. General. In addition to the denial of an airman medical
certificate, the FAA may also deny other airman certificates. Under
Section 602 of the FA Act, the applicant may petition the NISB for review of
the denial. The NTSB dockets these petitions for review with a number
designated CD-k

b. Leqal processing. Ordinarily counsel in a region will handle
airman certificate denial cases before the NI'SB. However, after consultation
between the appropriate Assistant Chief Counsel for a region and AGC-200, a
case may be handled by AGC-200.

c. NTSBappeals and judicial review of IVTSB decisions. Appeals to the
full Board and judicial review of any NTSB decision will be handled as
described in paragraphs 1202g and 1202i of this Order.

1307. APPLICATIONS FOR AIRMAN CERTIFICATES BY PERSONS WBOSE CERTIFICATES I-IAVE
BEEN REVOKED UNDER SECTION 609(c).

a. General. In 1988, Congress amended Sections 602 and 609 of the FA
Act.in the Aviation Drug Trafficking Control Act. To paraphrase the Act, the
amended Section 609(c) provides that the Administrator shall issue an Order
revoking the airman certificate of any person who was either (1) convicted of
a state or Federal felony statute related to a controlled substance (other
than simple possession), or (2) found to have knowingly engaged in an activity
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punishable as a felony under state or Federal law relating to a controlled
substance (other than simple possession). In each case an aircraft must have
been used in order to facilitate the crime or activity, and the person
involved either served as an airman or was aboard the aircraft in connection
with the crime or activity.

Section 602(b)(2) provides that a person whose certificate was revoked
pursuant to Section 609(c) shall not be issued an airman certificate, except
that a certificate may be issued if the Administrator determines that issuance
of such certificate will facilitate law enforcement efforts.

b. Application and review. Whenever it appears that issuance of a
certificate to a person who was revoked under Section 609 (c) may be
appropriate, the Assistant Chief Counsel shall be consulted, and he or she
shall consult with AGC-200.

a. In general, if a person or operator receives something of value in
return for transporting persons 31: property by air, the transportation is for
compensation or hire. An operator of an aircraft must hold an appropriate
operating certificate to transport persons or property for compensation or
hire, unless the operation is within one of the exceptions in FAR 91.181 or
the applicability sections of the various certification rules (e.g. FAR Part
121 or 135). Note that operations conducted under one of these exceptions are
still for compensation or hire for purposes of pilot certification
reguirenents except as provided in FAR 61.118(a)(d).

b. Sl.,mmon carria e. This is a common law term. A person becomes a
common c= :ier by "holding out" to the general public, or a segment of the
general public , a willingness to furnish transportation for ccxnpensation,
within the limits of its capability, to any person who wants it. The "holding
out" may be accomplished in a variety of ways including merely having a
reputation for accanmodating all who request service. A private carrier may
not "hold out" and must limit the number of custaers it serves. In addition,
its customers may not them.sel'Jes  be c(3nmyjn carriers. For example, a private
carrier may not fly planeloada of passengers for even a single custcmer if
those passengers are solicited from the general public. Adaptation of a
carrier's facilities to accommodate a customer's special requirements may be a
factor in establishing private carriage, but it is not necessarily
conclusive. Finally, while it is theoretically possible for one person to be
both a common carrier and a private carrier in two distinct fields, the
practical difficulties in achieving the required absolute separation are
probably insurmountable.

C. Since such operations frequently involve complex factual
circumstances and legal issues which make effective enforcement action
difficult, policy and guidance for handling such cases should be obtained from
legal counsel as early in the investigation as possible.
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1309. mRCRME@E OF COMPENSATION OR HIRE PROHIBITION IN FAR 91.39(b),
REGARDINGRESTRICTRDCATRGORyAIRCRMT.

a. Discussion.
of cargo as a

Advisory Circular No. AC 21-17 describes the carriage
restricted category special purpose under FAR 21.25(b)(7).

Public corunents received on the AC as published in the Federal Register, as
well as questions from FAA field offices, ind.icate concern with respect to
determining whether or not a cargo operation is in compliance with FAR
91.39(b). The following guidance is provided. The term "restricted category
aircraft" means one that has been type certificated for the special purpose of
carriage of cargo.

b. Guidance. Under the prohibition against operation for compensation
or hire, a person (including a corporation) engaged in carriage by air as a
major enterprise for profit may not conduct such operations in restricted
category aircraft. This prohibition does not preclude operation of such
aircraft by a person incident to and in furtherance of his or her own business
as long as the business is not carriage by air. However, it does 'preclude
operation in circumstances rwfiich the primary business of the "operator"
(see "operate", FAR 1.1) is actually carriage by air; While ownership of the
goods being carried may help determine which of the foregoing situations
exists in a particular case , such ownership by the operator of an aircraft
does not necessarily legitimize the operation, particularly where, for
example, a temporary or limited "ownership" is undertaken to conceal.either
the true operator or his primary business of carriage by air. In applying
these terms to an individual case, it is imperative to identify the true
operator, the nature of the true operator's business, and whether the
operation is incident to and in furtherance of the operator's business. The
following examples are intended to illustrate possible situations, and whether
or not the operations would be prohibited. (The example "meat packing
company" would include a private person or corporation in circumstances
similar to those indicated.)

(1) A meat packing canpany buys or dry leases a restricted
category aircraft, obtains its own flight crew, and then uses the aircraft to
carry its own meat and meat products in furtherance of its meat packing
business. Under FAR 1.1, the meat packing ccxnpany is the true operator of the
aircraft and its business is not carriage by air. Under these circumstances,
the operation would not normally be construed in violation of the regulations
in FAR 91.39 against operation for compensation or hire. It should be
emphasized that, as the operator of the aircraft, the meat packing annpany
would be held responsible by the FAA for ccanpliance  with all airworthiness,
operating, and maintenance rules applicable to the aircraft and the operation.

(2) A meat packing company leases a restricted category aircraft
from an aircraft charter canpany, who also provides all services relative to
operation of the aircraft - in effect a "wet" lease. The charter company then
uses the aircraft to haul the meat pecker's products. Under FAR 1.1, the
operator of the aircraft under such "wet" lease arrangements is normally
considered to be the charter company, which is not in the meat packing
business but is engaged in carriage by air as a major enterprise for profit.
This operation would not be in compliance with FAR 91.39(b).
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(3) An aircraft charter company buys, leases, or otherwise obtains
temporary ownership of a commodity or general cargo at one or more points of
origin and uses a restricted category aircraft to carry the commodity or
general cargo to a destination where temporary mmership is divested. In such
circumstances, the operator of the aircraft (the charter company) is normally
considered to be operating aircraft for compensation or hire. In all cases in
which the operator purports to be carrying its own goods, all circumstances of
its acquisition and disposition of the goods will be examined to determine
whether the operator's "ownership" is merely incidental to‘, and in furtherance
of, its primary'business of operating aircraft.

C. Action.

(1) When a certificated operator is found to be using a restricted
category aircraft in an operation for ccmpensation  or hire, an Enforcement
Investigative Report should be prepared regarding violation of FAR 91.39(b).

(2) When an uncertificated operator is found to be using a
restricted category aircraft in operations for compensation or hire, an
Enforcement Investigative Report should be prepared regarding violation of
91.39(b) and 121.3, 125.5 or 155.5, as appropriate.

1310. LIABILITY OF FAA INPkEES.

a. cx1 November 18, 1988, the President signed the Federal Employees
Liability Reform and Tort Compensation Act of 1988 (P.L. lOO-6S4),  thereby
providing government employees with immunity from personnel liability for
conmor. law torts committed within the scope of their employment. This new
statute, which applies to all pending cases as well as to those cases filed in
the future, provides that the exclusive remedy for conunon law torts shall be
against Lhe United States under the Federal Tort Claim Act, 28 U.S.C. 2671s
seq. The net effect of the new law is that where a suit is filed against an
agency employee for a cormTyln law tort committed within the scope of
employment, the United States will normally be substituted as the defendant,
and any liability which is found will be assessed against the government
itself.

b. Suits against agency employees can arise out of either negligent or
intentional conduct, and they can be classified as either common law or
constitutional torts. While the Federal Employees Liability Reform and Tort
Compensation Act of 1988 does not apply to constitutional torts, that does not
mean that agency employees are completely without protection in that area.
First, if the conduct complained of was ccmmitted within the course and scope
of employment, the employee can normally expect representation by the
Department of Justice. Second, federal employees may be entitled to absolute
or qualified immunity from liability for constitutional torts. The doctrine
Of absolute immunity is qiiite limited. Adjudicative and prosecutorial
activities have been found to be situations where absoute immunity applies,
but it does not apply to the prosecutor's administrative or investigative
functions. Qualified immunity applies where the conduct involved the exercise
of discretion and did not violate clearly established constitutional rights.
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Third, if an adverse judgment is entered against the United States, federal
law bars the entry of judgment against an employee of the government for the
same conduct giving rise to the judgment against the government. 28 U.S.C.
2876. Finally, as Of December 30, 1987, by an amendment to the Airport and
Airway Safety and Capacity Act of 1987 (P.L. MO-2231, the Administrator has
the authority to indemnify agency employees against any claim or judgment
which arises out of acts committed within the course and scope of their
employment. Thus far, there has been no occasion where the exercise of this
authority has been necessary.

c. The common thread that runs through all of these protections is the
requirement that the employee's conduct must have been within the course and
scope of'employment. The protection from liability for c-n law torts, the
indemnification protection which applies in either a connnon law or a
constitutional tort situation, and even the availability of legal
representation by the Department of Justice, all depend upon a finding that
the employee's conduct was within the course and scope of his/her employment.
In the immunity situation, and in all cases where an employee requests
representation by the Department of Justice, the certification that the
employee qualifies must be made by the Attorney General upon the
recommendation of the Administrator.

d. When an employee is sued in his/her personal capacity for xroney
damages as a result of actions taken or not taken within the course and scope
of employment, allegedly done in violation of the Constitution, the employee
is ordinarily defended by the Justice Depar**nt.  The Justice Department will
provide representation upon request of the employee and upon recommendation of
the agency, if the conduct giving rise to t!:e lawsuit was taken within the
scope of employment and that it is in the interest of the United States to
provide representation.

e. Indemnification will ordinarily be available only after a finding,
award, or judgment of liability has been made or entered. To be entitled to
indemnification, the Adminstrator must find that the employee was acting
within the course and scope of employment, and that indemnification is in the
interest of the United States.

1311.-1399. RESERVED.
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Office of the Chief Counsel
c/o AGC-200

Name of Informant:

Nature of Proceeding:
(, 1 Hearing

I ;
Investigation
Other (Specify)

3)

4)

5)

6)

R e g i o n :

Name of Anticipated Respondent(s):

Date Testimony and/or Other Information was Offered or Provided:

Proffer of Anticipated Testimony:
( ) WoneObtained ( ) Proffer by Witness
( ) Pursuant to Plea ( ) Proffer by

Agreement with DOJ/AUSA Representative
( ) Proffer by Counsel Other than Counsel

7) Basis Other than Proffer for Summary of Anticipated Testimony:

8) Smmary of Case or Proceeding:

9) Informant's Background and Role in Case or Matter and Sumnary of
Anticipated Testimony or Information:

FIC;URR 13-1. REl;ruEsFORAUl'HORIZATIONTOGRANI
sP~IALENFORcmENT CONSIDERATION

FEDERAL AVIATION AIMINISTRATION

10) Informant's Relationship to the Subject(s) of the Pending or Potential
Ruforcement Case:

11) Recommended Special Enforcement Consideration for Informant:
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12) Means Other Than Special Enforcement Consideration To Obtain This
Testimony or Information:

13) Relative Culpability of Informant Compared to Subject(s) or
Respondent(s):

14) Reasons Why Special Enforcement Consideration is in the Public Interest:

15) Basis for Belief that Informant Will Testify if Special Enforcement
Consideration is Granted:

16) Pending Federal or Local Criminal Charges Against Informant:
( 1 Yes ( 1 No If yes, give details.

17) Federal and State Offenses by Informant that His Testimony or
Information Could Disclose:

18) Should DXJ/AUSA be Notified?
( ) Yes (I-

19) Successful Enforcement Action Against Informant Possible on Evidence
Other than His Own Testimony or Information?

( 1 Ye.5 (INo If yes, give details.

20) Violations (Statutes, Regulations, & Descriptions) by Subject(s) or
Respondent(s):

21) Informant Previously Received Special Enforcement Consideration?
( 1 Yes ( 1 No If yes, give details.
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22) Other Persons For Whan Special Enforcement Consideration has been
Authorized Concerning the Subjkct Matter of the Information Provided:

23)

24)

Date Investigation Began:

Identity of Informant:
Birthdate:
Social Security N&r:
Address :

Signature of Requestor

.
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FIGURJZ 13-2. FORM AGREBENT TOGRAW
SPECIAL ENFORCEMJWI (XINSIDERATION

12114188

WHEREAS, possesses information concerning
violations of the Federal Aviation.Regulations by :

-, represents that he/she will provide all such
information to the Federal Aviation Administration (FAA) and cooperate fully
in any resulting investigation or proceeding in exchange for the FAA's
assurance that limited/no FAA enforcement action [delete inapplicable] will be
taken against him/her for admitted participation in the same or related
violations.

NOW, THEREFORE, the FAA, by and through its undersigned
counsel/representative [delete inapplicable], and
with the advice and approval of his counsel/representative [delete
inapplicable], * hereby agree as follows:

1. will cooperate fully with agents of the FAA,
particularly in its current investigation of ‘S
maintenance practices as well as other possible violations of the FAR.
Said cooperation shall include:

(4 Supplying fully, truthfully, and in specific detail, all
information known by or which may become known
by which relates directly or indirectly to (i) the
type and scope of improper maintenance practices, (ii) the names of
management officials who caused or directed such improper
maintenance practices to occur; (iii) operation of unairwrthy
aircraft: and (iv) any other violations of the FAR.

(b) Testifying fully and truthfully at any hearing in connection
with any matter involving 's noncompliant maintenance
practices, operation of unairworthy aircraft, or other violations
of the FAR, of which may have knowledge or which may be
discovered as a result of information provided
by pursuant to this agreement.

2. The FAA shall not use, either directly or indirectly, testimony or
information provided by pursuant to this agreement in
any enforcement proceeding against # subject to the
following exceptions and limitations:

(a) In the event provides f,alse, misleading, or
perjurious testimony or information, said information or testimony
may result in a prosecution of for false statement,
perjury, or,obstruction of an investigation.
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(b) Should any testimony or information provided by
prove to be false, misleading, or incomplete, the FAA may pursue
enforcement action regarding any and all violations of the FAR
which may have been canmitted by .

3. If the testimony or information provided by pursuant
to this agreement proves to be truthful and complete, the Assistant
Chief Counsel for the Region will exercise his/her
prosectorial  discretion [not to issue an order'suspending or
revoking 's airman and/or mechanic certificate/to issue
an order with a mitigated period of suspension/to issue an order
assessing a civil penalty (delete inapplicable)] for any violations
involving which may have been committed
by during the time period of
through .

4. It is understood that FAA's decision not to pursue enforcement
action is not binding in any manner on the United States Department
Justice or any United States Attorney with respect to any criminal
prosecution of arising out of the same or
related events.

Dated:

Assistant Chief Counsel

Chap 13

Informant and/or Attorney/
Representative

of
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cHAPTER14.  ENFO- INI~XMATICNSY~AND
DISTRIBUTIONFtEQUIREMENTS

1400. PURPOSE. This chapter provides general information concerning use of
the FAAmrcement Information System (EIS) and instructions for the
distribution of electronic records, reports, letters, notices, orders, and
associated documents.

1401. ENF0RCEMEM' INF0~TION SYSTEMOVEWIEW.

a. The automated EIS (which will subsequently be referred to without
the adjective "automated") meets the agency's long-standing need for an
accurate and timely management information system to support the FAA
Compliance and Enforcement Program. It is a part of a larger FAA automated
data system, the Aviation Safety Analysis System WAS). The ASAS is a
coordinated system of safety-related management information subsystems.

b. The EIS is designed to provide data input and retrieval
capabilities at the field office, region, and headquarters levels. It
improves the accuracy and timeliness of information required for enforcement
activities by maintaining electronic records that can be readily accessed by
authorized FAA personnel.

c. Data entry to the EIS is decentralized and occurs at the level of
the office conducting the investigation or undertaking a subsequent action.
The EIS maintains a current data base in each region on the regional
computer. The information on the regional computer is entered by that
region. For example, Southwest Region's data bank includes only cases from
Arkansas, Louisiana, New Mexico, Oklahana,.and  Texas, plus cases transfered to
Southwest Region from other regions.

d. The EIS also is maintained on a national data base. Records in the
national data base are electronically transmitted and automatically updated
from the regional data bases. Updates to regional data bases are also made
from the national data base.

e. EIS records can be accessed at the field, regional, and
headquarters levels as needed. Information in the different regional
computers can be accessed fran any region through the national data base using
the AIDS/EIS Display and Profile. Transfers of records from other regions are
processed through the national data base. The national data base also
provides access to other ASAS information systems.

f. A diagram of the EIS data flow is shown in Figure 14-1.

1402. ROLES ANDRESPDNSIBILITIES.

a. Initial data entry. The FAA investigating office is responsible
for originating an EIS record once a decision has been made to proceed with an
investigation. Although in most instances the investigating office is a field
office, depending on the nature of an alleged violation, an investigation may
also be conducted at the regional or headquarters level.
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b. EIR number. The office conducting the investigation assigns the
Enforcement Investigative Report (FIR) number (also known as the case code
number) at the time that it creates a new EIS record. The date on- which this
initial data entry occurs determines the calendar year of the report. Report
numbers are assigned to all enforcement investigations according to the
following ten digit format:

(1) Year. The last two digits of the calendar year (e.g. 88 for
1988).

(2) Region. The two-letter identifier of the field office's
parent region (e.g., W for Western Pacific Wgion).

(3) Field office. The two-digit permanent identifier assigned by
the parent region to thZX=! office. Permanent field office identifiers
shall conform to the following range of numbers:

Identifier T~pz of Field Office

::
- 39
- 59

Flight Standards
Aircraft Certification

60 - 69 Reserved
70 - 79 Civil Aviation Security
80 - 89 Airport District Office
90 - 99 Flight Surgeon

Note: The identifiers 00, 40, 60, 70, and 80, as appropriate, are be used to
identify EIRs for which the investigation and reporting was conducted by a
region71 division manager, or tin&r the ati::pices  of the Executive Director for
Regulations and Compliance or the; Eirecut ~'.:e Director for System Development.
The identifier 90 will be tis& for E\H':= iilitiated  by Regional Flight
Surgeons, the Aeromedical Certification Ezanch (AK-130), or the Federal Air
Surgeon.

(4) Sequential number. The four-digit number, assigned
sequentially by the field%Fi?%?hucir.J d calendar year, which identifies a
SpeciL'ic investigation and EIR.

c. Data entry. Data entry to EIS is performed in accordance with the
instructions contained in Chapter 9. Entry codes used for completion of items
(19), (20), (21), (22), and (24) of the FAA Form 2150-5 are contained in
Appendix 3.

d. Transfer case. In those i!lsts.nces where responsibility for
investigation and processing of an alleged violation is transferred to another
field office or region after a report number has been assigned, the original
report number is retained on the automated EIS record and all reports relating
to that case.

e. 2150~SA. When the investigating office completes entry of the
minimum required fields into the regional data base, the system generates an
FAA form 2150-5A. This computer-generated form can be used as the official
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record (in lieu of the preprinted Form 2150-5),  and must be signed by the
investigating office's manager and retained in the FAA files. On a daily
basis, the EIS national data base is automatically updated from each of the
regional data bases.

f. Investigating office. The investigating office has primary
responsibility for EIS data quality control. It must check and edit data when
it is initially entered into the system. The system contains many automated
edits which check data and issue a warning on the screen at the point of data
entry. (See paragraphs 903b and 1403.)

98 EIS record revision. As an investigation proceeds and significant
additional or revised information becomes available, the investigating office
is responsible for routinely updating the EIS record as events occur. When an
investigation is completed, the investigating office is responsible for
entering all remaining information into the EIS. An updated record is again
transmitted to the national data base.

h. 2150-5. In all enforcement actions, including emergency actions,
investigatimices are responsible for entering Form 2150-5 data.

i. Regional division. The regional division is responsible for both
data entry and data quality control functions for information that pertains to
its review of the EIS record. The reviewing division enters the information
pertaining to its review on the EIS record. This updated record is then be
automatically transmitted to the national data base.

j. EIS record completion - "closed" case.

(1) If an investigation results in termination of the case without
action, the investigating office is responsible for adding the information
pertaining to the final disposition of the case to the EIS record. The record
is then closed.

(2) If an investigation results in.an administrative action, the
regional division is responsible for adding the information pertaining to the
final disposition of the case to the EIS record. The record is then closed.

(3) If an investigation results in legal enforcement action, then
the Assistant Chief Counsel is responsible for adding the appropriate
information to the EIS record. Cases requiring legal action shall be updated
routinely as events mcur. Each time additional data is entered into the
system, the updated EIS record is transmitted to the national data base. Once
final disposition occurs, the final legal action data is entered into EIS and
the record is then closed. Enter the code for "closed" only when no further
legal events are expected to occur, including events within the control of
non-FAA entities. All other cases in which legal action has been initiated
will remain in the "pending" category until closed. This includes many cases
in which no further action by FAA is possible or appropriate. Specific status
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of such 'pending" cases can be ascertained only by inquiring of the kgal
Counsel Events Table. The following are examples of when cases may be closed:

A. Certificate revocation or suspension.

(i) When the certificate is surrendered.

(ii) When the FAA has been reversed by the NTSB, and no
further appeal will be made.

(iii) If the violator has not surrendered the
certificate, the case may be closed after two followup letters have been sent
to the address of record and any known current address. When the case is
closed for this reason, legal counsel should suggest that the regional
division initiate an action to revoke the certificate or to seek a civil
penalty for failure to surrender, as appropriate.

If the letters have been returned undelivered, counsel should consider seeking
assistance from Security in locating the violator. If this is done, the case
should remain open until Security reports its findings, or in six months after
the matter has been referred to Security.

If the violator has continued to exercise the privileges of the revoked or
suspended certificate, injunctive or-other remedial action should be initiated.

B. Assessed civil penalty (after it becomes final by court
order and exaustion of appeal rights, or the issuance of an Order Assessing
Civil Penalty).

(i) When the entire amount due has been received, or
agreed to in a written agreement.

(ii) When a decision is made that the amount due is
uncollectable, after consideration of all available options.

C. .Referral to U.S. Attorney. When follcwup letters have
been sent at 3, 6, and 9 months, and no action has been initiated by the U.S.
Attor.-icy 12 months after referral. In this case, counsel should determine
whether to request authority to pursue the case from the Department of Justice
in accordance with paragraph 1205f(6) and (7).

k. Quality control. Primary responsibility for EIS data quality
control belongs with the organization that is required to enter the data.

1. Updates. When changes are made to the national data base, such as
revisions to edit tables which update the national EIS records, the regional
EIS records will autanatically be updated.

m. Record control and security. EIS records are "owned" by the
originating office, that is, the office that entered the initial data. The
originating office retains ownership of the record unless responsibility for
it is formally transferred to another office, such as when a case is shifted
to a different region.
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n. Transfer. Regional ownership transfers are normally initiated by
the regional division or legal counsel. Certain types of cases are routinely
transferred because of .the nature of the violation. For example,
responsibility for hazardous materials violations are transferred to the
Office of Chief Counsel in Washington, D.C. When a case is transferred, it is
the responsibility of the transferring office to change the owner to
correspond to the receiving office. A notation should be added to the remarks
section for either regional division or legal counsel to show the office
receiving the case.

0. Legal counsel. EIS record ownership does not need to be
transferred when responsibility for an investigation is transferred to legal
counsel in the same region. Legal counsel may add legal event information or
make corrections to EIR information to any report in the regional data base
that has not been administratively closed, except that legal counsel may not
change field office recommended sanctions on the data base.

P* All FAA organizations have accessto regional EIS information for
guerying, printing, or reporting purposes.

9. Security. All EIS users are required to have assigned user names.
User names are associated with all EIS functions so only those functions that
are authorized to a specific user are available to that user.

1403. OPERATIaS.

a. System design. The EIS is designed to be user friendly. All
processes, programs, and functions are selected using menus that display and
describe the available options. The EIS includes a variety of functions to
simplify and speed up the data entry process, to check for data entry errors,

d to assist in producing usefulto provide help to users while on line, an
management reports.

ields rely on tables of codes that
can be entered (for example, the
and the name or description of that

data item will be generated for the record. The table will also reject the
entry of incorrect codes.

b. Code tables. Many EIS record f
speed up the entry of data. A coded value
standard abbreviation for an airport name)

c, Error checking. The EIS employs various editing methods, such as
tables, range checks, omission detection, and date validation to prevent the
entry of incorrect data into the data base. These functions assist in editing
and validating data to ensure that the data being entered conforms to the
expected values and formats. The EIS does not permit the entry of certain
definite errors ("fatal" errors) and the data entry must be corrected before
the user can proceed. It highlights other types of likely errors ("warning"
errors), which permits the user to determine whether the'data entered is
correct before proceeding.
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d. On-line help. Each interactive EIS program includes a HELM
function that allows the user to receive instructions, error message
descriptions, and general information on line. EIS users can obtain
assistance with nearly all interactive EIS functions without being required to
reference the users manual.

e. HELP can be accessed by entering a "?" in the field where the
assistance is required. The system will respond with information abut the
expected user input. When a table is used for editing a field, a second "?"
will prompt the system to display the contents of the table. The HELP
function also permits the use of partial code values followed by a "?" to
review the selection of codes containing those values.

f. Reporting. There are several standard reports that are available
on EIS. These reports are designed to meet identified administrative
management needs. I%st of these reports permit the user to specify certain
parameters, such as defining the period for which data should be reported.
The EIS standard reports available on each regional computer include -

(1) AVN Code Table Listing (all tables used in the EIS data entry
process) ;

(2) Regional Tracking System (RTS) Calendar report (events
associated with an investigation):

(3) Cases Referred to Legal Counsel:

(4) Missing Documents Listing:

(5) Suspense with No Action (open legal enforcement cases Without
a pending action);

(6) Assistant Chief Counsel ~g;

(7) RTS Suspense Report (overdue cases);

(8) RTS Daily Activity Report (case events), and

(9) Workload Statistics Report.

9. The EIS also has the capability of producing ad-hoc reports that
are tailored to the specific needs of the user. The EIS has an interactive
function, the Ad Hoc Command File Generator, which permits the user to specify
the conditions under which a report will be generated, the specific data
elements that will be printed, and additional header lines. The system will
establish a specification file for each ad-hoc report so that the same report
can be regenerated.

h. In addition to the reporting capabilities of the regional
computers, there are standard EIS reports available from the timeshare
computer. For a current list of standard EIS reports, contact AVW-124, at
FTS 747-4173.
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1404. EIS DATA BASES.

a. The regional EIS data bases are locat& on each region's computer.
The EIS national data base is maintained on the National Safety Data Branch
(AvN-120) computer, which twice weekly updates the EIS data base that is also
maintained on a commercial timeshare computer system. Users can directly
access both their regional data base and thenational data base from their
local micro-computer work stations: other data bases can be accessed through
the national data base interface. Users can also directly access the
timeshare system from their local work stations. There is a fee for use of
the timeshare.

b. CMy data retrieval and limited statistical analysis of the EIS
data base is possible on the regional/headquarters computers. Users must
access the timeshare system to undertake field comparisons and other
sophisticated data analysis. AVN-120 can assist users with special
requirements for statistical analysis and comparison of data. An additional
cormnunications interface has been developed to permit field and regional
access to the Airmen and Aircraft Registry files located on the Data Services
Division, AAC-300 ccinputers.

c. The Regional Tracking System'(HTS) is an EIS function that
maintains a computerized data base of memos, appointments, and other informal
records pertaining to a violation record. RTS entries, which are referred to
as "tracking events," are appended to the violation record without altering
the basic violation infoimation. The RTS can function as a tickler file to
remind users of suspense dates, appointment times, etc. It permits users to
establish their own sets of coded values that have specific meanings within
their particular organizational area.

. 1405. DISTRIBUTION.

a. General. The distribution of Enforcement Investigative Reports,
letters, notices, orders, and associated documents will vary with the type of
enforcement action recommended and the FAA function involved. It is no longer
necessary to routinely distribute paper copies of records that can be accessed
electronically in EIS, except as follows:

b. Administrative enforcement actions.

(1) The investigating field office shall send the original of the
warning notice or letter of correction to the violator. In cases involving
companies with complex organizational structures, care should be taken to
assure that the letter is addressed to the responsible official. The
investigating inspector may obtain advice on such matters from the supporting
office.

(2) A copy of the warning notice or letter of correction should be
sent to the violator's employer when it is determined that such notification
would be in the best interest of aviation safety.
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(3) When the investigative office's portion of a case has been
completed, all applicable information should be forwarded to the regional
office by mail.

(4) A copy of the warning notice, or letter of correction, should
be sent the supporting office(s).'

C. Legal enforcement actions or referrals.

(1) Investigating field office.

A. The field office.should send the original EIR, with the
original of all exhibits, to the appropriate regional division.

B. A copy of Form 2150-S should accompany the EIR package.

c. A copy of Sections B and D of the EIR should be sent to
the supporting office(s) through the investigating field office's parent
regional division. Section A (Form 2150-S) may be omitted, as it can be
electronically accessed through the EIS.

D. Reports or EIRs prepared for military or foreign referrals
should be distributed as in A and B above. See Chapter 5 for special
procedures.

(2) Regional division. The regional division, after review and
etaluation, transmits the EIR, or military or foreign referral, to the
'Assistant Chief Counsel for legal handling.

(3) Assistant Chief Counsel.

A. The Assistant Chief Counsel processes legal enforcement
cases and complaint referrals in accordance with Chapters 10 and 12.

B. The following cases shall be forwarded by the Assistant
Chief Counsel for a region to AGC-200 for legal handling:

(i) Cases expressly designated by the Administrator.

(ii) Cases involving violations of prohibited areas
established over Presidential residences.

(iii) Cases involving violations by foreign persons or
companies within United States air cOmmerce , except as provided in paragraph
1002(d) (3).

(iv) Cases under the Hazardous Materials Transportation
Act, within FAA jurisdiction.

(v) Other cases designated by the Office of Chief Counsel.
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c. Cases appealed to the full NI'SB (except appeals in
emergency actions) and/or the U.S. court of appeals should be transferred to
~~~-200, except those cases which AGC-200 specifically authorizes the
Assistant Chief Counsel for a region to handle.

d. Legal enforcement documents. Copies of letters, notices, orders
and associated documents related to the legal handling of enforcement cases by
the Assistant Chief Counsel should be distributed as follows:

(1) FAA civil penalty letters, regional transfers, Notices, and
Orders:

A. Violator.

B. Regional division(s).

C. AVN-260.

(2)

(3)

(4)

(5)
copies of these
inform regional

D. Investigating field office.

FAA referrals to the U.S. attorney:

A. Regional division(s).

B. Investigating field office.

Appeals to the NTSB and the.FAA decisionmaker:

A. Violator (FAA appeals).

B. Regional division(s).

C. AVN-260.

D. Investigating field office.

FAA pleadings and briefs:

A. Violator.

BTSB and court decisions and orders: AGC-200 will distribute
documents to all Assistant Chief Counsel, who in turn should
divisions and field offices of such final decisions.

1406. SYSTEM SuPrnRT.

a. The EIS System Manager is located in AVN-120. The System Manager
is responsible for day-to-day management of the EIS, such as establishing
procedures, responding to special user requirements, supervising routine
system maintenance, etc.

Chap 14
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b. The ASAS Regional Program Managers (previously known as "focal
points") are responsible for overseeing all ASAS-related activities in each
region. They coordinate with the ASAS program office (Aviation Standards Data
Division, APR-300).

C. The ASAS hotline is available to assist users who cannot find
assistance for their problems through the EIS on-line HELP capabilities, by
referring to the users manual, or from other local users. If the user
suspects a hardware or telecommunications problem, the hotline will direct the
user to the respnsible organization.

d. The AVN organization is always interested in hearing suggestions
and rwndations from users on how to improve the performance or usefulness
of the system. User conxnents should be directed to:

EIS System Manager
National Safety Data Branch (AVN-120)
P.O. Box 25082
Oklahoma City, OK 73125

1407.-1499. RESERVED.
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APPENDIX 1. COMPLIANCE/ENFORCl?MENr BULLETINS

CCMPLIANCE/ENFORCHMHNI-BULIETIN No. 84-l

SUBJECT: Procedures for notifying military authorities when the FAA has
issued an order suspending or revoking an air carrier operating certificate.

DISCUSSION: The Department of Defense (DOD) uses United States certified air
carriers, through long-term contracts or short-term charters, to transport
passengers and freight domestically and internationally. The issuance of such
an enforcement order may adversely impact on military personnel (and families)
who are in the process of a permanent change of station transfer. DOD wants
to be informed of the issuance of any orders of suspension or revocation, in
order to make arrangements for substitute air transportation or other modes of
transportation on a timely basis and with minimum interruption and
inconvenience to its personnel.

ACTION: Assistant Chief Counsel, upon issuance of.an order of suspension or
revocation of an air carrier operating certificate, will advise by telephone,
the following military authorities of the action:

1. During Duty Hours:

(a) Military Traffic Management Command Chief, Passenger Service
Division
(202) 756-1670

(b) Military Airlift Connnand
Mr. R. W. Kloeckner
Director, Contract Airlift Division
(618) 256-5426

2. During After Duty Hours:

(a) Military Traffic Manager Command Staff Duty Officer
(202) 756-1125

(b) Military Airlift Connnand
R. W. Kloeckner
Director, Contract Airlift Division
(618) 248-5289
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COMPLIANCE/E%FOICEMENT BULLEX'IN NO. 86-l

SUBJECT: Computer-detected altitude deviation of 500 feet or less.

_DIscuSSIoN: The Air Traffic Quality Assurance Program (ATQAP) was designed to
compile information concerning the safety and efficiency of the evolving
National Airspace System in order to provide improvements to the overall air
traffic system. It was not devised or intended to be used as a means for
discovering altitude deviations. However, the Office of Flight Standards
cannot ignore computer detected rules violations.

ACTION: Until further notice, a ccmputer detected altitude deviation of
feetor less, where no near midair collision resulted, should normally be

500

addressed by means of administrative action , unless a prior altitude deviation
occurred within 2 years of the date of the subject altitude deviation or other
aggravating circumstances require initiation of legal enforcement action. In
determining whether a violation is "aggravated," all circumstances surrounding
the incident (e.g., whether the deviation was deliberate or inadvertant, the
hazard to safety, etc.) shall be considered.

(XUDAWE: The following checklist will be helpful in determining whether
adminrstrative or legal enforcement action is appropriate.

l.Review the individual's enforcement history to determine if a prior
altitude deviation violation occurred within 2 years of the date of the
subject altitude .deviation. If such a previous violation has occurred
within the specified period, legal enforcement action should be taken.

Z.Analyze  the facts and circumstances surrounding the violation to
det.ermine  whether aggravated circumstances exist. If aggravated
circumstances exist, legal enforcement action should be taken.
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~~IAXE/ENFUCENE~ BULLEYl'IN NO. 86-2

SuBJrn: Sanctions for unauthorized operations within Terminal Control Areas
(TCA'S).

DISCUSSION: In light of recent incidents of unauthorized
operations within TCA's, the Chief Counsel's Office has analyzed sanctions
previously imposed for violations of Of the pertinent regulation, FAR Section
91.90. Based on this analysis and information available to the FAA regarding
incidents of unauthorized operations within "RX's, the Administrator has
determined that the agency's current sanction policy has not provided an
effective deterrent for such violations. For this reason, the Administrator
has determined that safety in air commerce and air transportation and the
public interest requires a change in sanction policy in this area and an
increase in the severity of sanctions in order to promote vigilance and deter
violations.

ACTION: Until further notice, the following guidance should be followed in
cases involving the enforcement of Section 91.90.

1. Administrative action should not be used.

2.Suspension  of airman certificates should not be less than 60 days
(higher if there are aggravating factors).

3. Civil penalty action should be used only where suspension is precluded
(e.g. by the NTSB "stale complaint" rule) or in limited instances where a
civil penalty is mOre of a deterrent sanction. The maximum statutory
penalty ($1,000) shall be sought.
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cM?LIAxE/ENF0FCEMEtW BULLJVINNO.88-2

sIJBJExx: Enforcement action for Minimum Equipment List (MEL) violations that
occurred prior to March 15, 1988.

DISCUSSION: The Administrator issued a policy statement, effective March 15,
1988, which clarified the agency's interpretation of t@L provisions governing
the periods within which MEL items must be repaired.or  replaced. While, even
prior to the issuance of this clarification, it was clear that an MEL did not
allaw carrying an open item indefinitely, it would not be fair to hold
operators to the precise 3-, 5- , and lo-day limits articulated in the.new
policy statement. The Administrator has determined that, for violations which
occurred prior to March 15, 1988, no legal enforcement action should be taken
unless the item was deferred for more than 60 days.

For example, a violation involving an MEL item open for 50 days in the absence
of aggravating circumstances would not normally be a candidate for civil
penalty action, but should be dealt with administratively. Similarly, an item
open for 75 days would be a candidate for civil penalty action for each flight
taken during the last 15 days.

XTION: The following guidance should be followed in cases involving MEL
violations which occurred prior to March 15, 1988.

When the evidence establishes that an aircraft was operated with an open
discrepancy which had been deferred in accordance with the approved MEL,
and the discrepancy remained open for more than 60 days, appropriate civil
penalty enforcement action shall be pursued.
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COMPLIANCE/ENFORCEMENT BULLETIN NO. 88-5

SUBJECT: Sanctions for persons who board or attempt to board
an air carrier aircraft with concealed deadly or dangerous
weapons in their possession.

DISCUSSION: Data recently compiled by the FAA reflects a
continuing upward trend in the detection of weapons being
carried by persons who failed to declare and check them before
attempting to enter a sterile area of an airport. The typical
passenger appears to be one‘who simply forgets to declare
his/her weapon and presumably has no intention of hijacking or
sabotaging an aircraft, or committing any other crime of
violence. In a majority of cases, the weapon is loaded.

The recently adopted Enforcement Sanction Guidance Table, Order
2150.3, Appendix 4, recommends the maximum range of civil
penalty ($7,500 to $10,000) for an offense of this nature. The
Office of the Chief Counsel and the Office of Civil Aviation
Security have analyzed both the appropriateness of the.existing
sanction guidance and the reasons underlying the increase in
this type of violation. Based on this analysis the
Administrator has determined that: (1) In the average case, it
is neither necessary nor realistic to collect a maximum range
penalty to ensure future compliance by an air traveller who is
a first time offender and has no criminal purpose in carrying
the weapon: (2) The maximum civil penalty and criminal
sanctions should apply only where there is evidence of intent
to preclude detection, to dangerously display the weapon, or
where the object is a bomb or other incendiary device: and (3)
A civil penalty of several hundred dollars is too easily
absorbed, does not serve as a sufficient reflection of the
potential seriousness of the offense, and may not comport with
Congress' intent in changing the statutory maximum penalty from
$1,000 to $10,000.
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For these reasons, the Administrator has determined that safety
in air commerce and air transportation and the public interest
requires a change in sanction policy in this area in order to
promote vigilance and deter future violations.

ACTION: Until further notice, the following guidance should be
followed in cases involving .the concealment of a deadly or
dangerous weapon which would be accessible in flight in air
transportation: i.e., enforcement of violations of Section
901(d) of the FAAct:

1. Administrative action should not be used.

2. If the firearm is unloaded and the ammunition is not
accessible, the amount of civil penalty should be $1,000.

3. If the firearm is unloaded and the ammunition is
accessible, the amount of civil penalty should be $2,000.

4. If the firearm is loaded, the amount of civil penalty
should be $2,500.

5. If the firearm is artfully concealed or there is other
intent to use or dangerously display the firearm, the
amount of civil penalty should range from $5,000 to
$10,000, and the case should be referred to the appropriate
TJnited States Attorney for criminal prosecution.

6. If an incendiary or explosive device is used, the
amount of civil penalty should be $10,000, and the case
should be referred to the appropriate United States
Attorney for criminal prosecution.

The Enforcement Sanction Guidance Table is being revised to
reflect this change in sanction policy.
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COMPLIANCE/ENFORCEMENT BULLETIN 90-l

SUBJECT: unauthorized operations within newly established
Terminal control Areas (TCA'S).

DISCUSSION: The Air Traffic Operations Service has recently
initiated a program of establishing new TCA'S at eligible
locations. While TCA's are based on a standard model, each new
TCA has a configuration unique to local terrain, approach and
departure routes for the TCA.primary airport, and other air
traffic considerations. The implementation of a TCA involves a
major change in air'traffic procedures and the routes a pilot
may use for uncontrolled VFR flight in the vicinity of the
TCA. While the boundaries of the TCA are, to the extent
practical, developed with consideration for prominent local
ground references and electronic navigation aids, location of
the new TCA airspace may be difficult for some pilots until
they have had the opportunity to become familiar with the new
routes and procedures.

The Air Traffic Operations Service has observed a high number
of TCA intrusions in the first few days and weeks after
implementation of each recently established TCA. The
intrusions appear to be inadvertent, resulting from pilots'
unfamiliarity with the new airspace configuration and
procedures, rather than deliberate. Sectional charts depicting
the TCA are normally distributed only one to two weeks in
advance of the effective date of the TCA.

compliance/Enforcement Bulletin No. 86-2 prqvides that, for
violations of Section 91.90, administrative action should not
be used and suspersion of airman certificates should not be
less than 60 days.

In consideration of the complexity of TCA airspace, and the
time necessary for operators to become familiar with the new
TCA boundaries and special procedures before implementation of
a TCA, the general policy of Bulletin 8G-2 is not a necessary
or appropriate deterrent to inadvertent violations of newly
established TCA airspace. Therefore, the use of administrative
action in lieu of legal enforcement should ordinarily be used
in such circumstances for a violation of FAR $91.90 occurring
within a period of up to 60 days following the effective date
of the TCA in which the violation occurred.

This policy represents a limited exception to Bulletin 86-2 and
Paragraph 205.a. of FAA Order 2150.3A, and does not otherwise
change those documents. Nor does this Bulletin affect
enforcement policy for deliberate unauthorized operations in
TCA airspace. This policy applies -to cases already initiated
if the violation occurrred within 60 days following the
effective date of the TCA in which the violation occurred.
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ACTION: Until further notice, the following guidance should be
followed in cases involving violations of FAR 591.90 at
locations at which a TCA has been established within the
preceding 60 days.

1. Notwithstanding the policies set forth in
Bulletin 86-2, administrative action should be initiated in
the instance of a first-time, inadvertent violation of
FAR S91.90 that occurs within 60 days of the date the TCA
becomes effective. A previous violation of 591.90 at other
TCA locations should not be considered, for purposes of
this Bulletin, in determining whether an incident is a
first-time violation.

2. A violation of S91.90 will be presumed to be
inadvertent unless there is evidence demonstrating the
contrary. In the latter case, the guidance in
Bulletin 86-2 will apply.
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2:OMPLIANCE  AND ENFORCEMENT BULLETIN NO. 98-2

SUBJEC’: Enforcement action for cases referred by the
Inspector General of the Department of, Transportation involving
drug convictions and falsification of applications for airman
medical certificates regarding drug- and alcohol-related
convictions (.IG Hatch. cases), and other similar cases.

DISCUSSION: On April 11, 1989, the Administrator issued a
notice of enforcement policy regarding the handling of more
than 6,000 cases referred to’the FAA by the Office of the
Inspector General of the Department of Transportation,
involving airmen with drug- or alcohol-related convictions who
apparently failed to disclose such convictions on his or her
application for an airman medical certificate. Notice of
Enforcement Policy, 54 Fed. Reg. 15144 (April 14, 1989). The
Administrator announced that in those .IG Match. cases
involving driving while intoxicated (DWI1 or driving under the
influence (DUI) convictions and in cases involving most drug
convictions, certificate action will ordinarily be initiated
only when those convictions occurred after February 17, 1984.
Notwithstanding this *lookback. period, the FAA reserved the
prerogative to take certificate action in any case it considers
aggravated even if the conviction falls outside the “lookback*
period.

Questions have arisen concerning what cases should be
considered aggravated and how the agency should handle
referrals which involve various combinations of convictions,
some of which are not related to drugs and alcohol. A question
has also arisen regarding the appropriate action to take when
the person who apparently falsified no longer holds a current
aitman certificate. The following guidance is provided for
Security and legal personnel who are handling these cases.

Drug- and alcohol-related convictions.

Ordinarily, alleged regulatory violations stemmisg from
convictions outside the glookbackw period should not be
pursued. However, those convictions which appear aggravated
should be investigated by Security and referred to the
Assistant Chief Counsel for the Region, if deemed appropriate
for enforcement action by Security. Examples of cases which
might be considered for treatment as aggravated include flying
while intcxicated, drug trafficking involving the use of an
aircraft, cases in which the Department of Justice has deemed
criminal prosecution appropriate, and cases involving multiple
(e.g., four or five) DWI/DUI convictions.
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Generally, when an airman has some drug- or alcohol-related
convictions which fall both inside and outside the ‘lookback
period, only those within the alookback* period will be
pursued. For example, if an airman had one DWI in 1986 and one
or two DWfs in 1982, the case should be treated as a single DWI
case.

convictions not related to drugs or alcohol.

In some cases, persons against whom action will be taken
because of unreported drug- or alcohol-related convictions also
have other types of convictions that were omitted from their
applications. If these convictions fall within the “lookback’
period, Security should investigate if an Assistant chief
counsel determines that it would be appropriate to include
these convictions in the enforcement action. An Assistant
Chief counsel may decide that inclusion of these additional
allegations would support the allegation of falsification
regarding the drug- or alcohol-related conviction or further
substantiate the sanction ordered. An Assistant chief Counsel
might also determine after appropriate consultation with
Security, that falsification with regard to these convictions
warrants a greater sanction. Such decisions are within the
discretion of the Assistant Chief Counsel, and should be based
on such factors as the number and nature of the other
convictions, whether additional investigation would delay
unreasonably the enforcement action or whether either the
investigation or prosecution would consume a disproportionate
amount of agency resources. If an increased sanction is deemed
appropriate, that increased sanction could range, depending on
the number and nature of the additional convictions, from
several days’ additional suspension to revocation of the airman
certificates. Close coordination with Headquarters will be
necessary to ensure uniformity among the regions. Accordingly,
in any such cases, a copy of the notice of proposed certificate
action and an explanation of the basis for the proposed action
should be sent to AGC-250 before the notice is issued.

If the other conviction falls outside the *lookback’ period and
is not a felony, it ordinarily would not be included as part of
the enforcement action and, therefore, would not warrant
investigation by Security.

If a case is not going to be brought on the basis of a drug- or
alcohol-related conviction, an airman’s intentional
falsification of some other type of conviction within the
‘lookback” period may warrant enforcement action. For example,
when an airman falsifies with regard to a serious traffic
conviction (e.g., reckless driving) or some other serious
conviction (e.g., a felony), enforcement action. may be taken.
In such cases, Security personnel should consult with the
Assistant Chief Counsel; if it appears that enforcement action
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in the case might be taken, Security should conduct an
investigation. Cases involving falsification of less serio.us
offenses (e.g., speeding convictions) may not result in
enforcement action. In such cases, Security should not
investigate if, after consultation with the ASSiStant Chief
Counsel, it is determined that enforcement action will not be
taken.

If the other type of conviction is outside the ‘lookback*
period, ordinarily no enforcement action would be expected
unless the conviction is of ‘a felony. In felony cases,
Security should investigate if, after consultation with the
Assistant Chief Counsel, it is determined that enforcement
action would be likely.

ACTION: persons who no longer hold airman certificates.

In some cases, the person who apparently falsified a medical
certificate application and who would meet the criteria for
taking certificate action will hold no current airman
certificate. The most common case would involve a person who
held a student pilot/third-class medical certificate which has
expired. consequently, no certificate action would be
appropriate. In such cases, the person should be notified of
the FAA’S finding of apparent falsification and advised of the
need to complete truthfully any future applications. A sample
letter is appended to this bulletin. Security may have closed
this type of case without investigation. Therefore, there
would probably be insufficient information available to write
to former certificate holders. security need not reopen its
investigation of these cases.

ACTION: The following sanction guidance with respect to drug-
and alcohol-related convictions should be followed. The
guidance set forth in the DiSCUSSiOn section should be followed
with respect to aggravated drug and alcohol cases and
convictions which are not drug- or alcohol-related.

A. Falsification of Convictions for Driving While Intoxicated
or Driving Under the Influence (hereinafter DUI). (While
the vast majority of DUIs involve alcohol, they might also
involve driving under the influence of another drug.)

1. For a single DUI conviction, revocation of any current
medical certificates and suspension of the pilot
certificate for 60 days. (Suspension of the pilot
certificate will be ordered even if the pilot holds no
current medical certificate.)

The 60-day suspension period applies only in a case which
involves falsification of a single DUI conviction alone.
Thus, if some other information has also been omitted,
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(e.g., treatment for alcoholism), another, more severe
sanction may be imposed. Even in cases involving a ,single
DUI conviction alone, the FAA reserves the prerogative to
impose a sanction more severe than a 60-day suspension if
there are aggravating circumstances which warrant it.

2. For multiple DUIs, revocation of any current medical
certificate and, except in extraordinary
circumstances, any airman or ground instructor
certificates.

B. Falsification  of Drug Convictions (Cases Involving Sections
67.20 and 61.15 and/or 609(c)).

1. For a single conviction for simple possession,
revocation of any current medical certificates and
suspension of the pilot or flight instructor
certificates for 180 days. (Suspension of the pilot
certificate will be ordered even if the pilot holds no
current medical certificate.)

The 180-day suspension period applies only in a case which
involves falsification of a single conviction for
possession alone. Thus, if some other information has also
been omitted, (e.g., treatment for drug dependence),
another, more severe sanction may be imposed. Even ,in
cases involving a single possession conviction alone, the
FAA reserves the prerogative to impose a sanction more
severe than a 180-day suspension if there are aggravating
circumstances which warrant it.

2. For one conviction for more than simple possession,
revocation of any current medical certificates and,
except in extraordinary circumstances, any airman or
ground instructor certificates.

3. For two or more drug convictions of any type,
revocation of any current medical certificate and,
except in extraordinary circumstances, any airman-or
ground instructor certificates.

c. Drug Convictions Which Do Not Involve Falsification (Cases
under Sections 61.15 and/or 609(c)).

1. For single conviction for simple possession,
suspension of any pilot or flight instructor
certificates for 120 days.

2. For more than simple possession, except in
extraordinary circumstances, revocation of any pilot
or flight instructor certificates.

3. For two or more convictions, except in extraordinary
circumstances, revocation of any pilot or flight
instructor certificates.
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EXPIRED STUDENT PILOT CERTIFICATES

February 15, 1990

A. George Smith
21-F Tentmill Lane
Arlington,. Virginia 22202 _

8980790003

Dear Mr. Smith:

On or about August 27, 1985, you applied for and were issued a
Combination Student Pilot/Third class Medical Certificate.

In response to Item 21.~. (Record of traffic convictions) of
the application for the certificate, you answered -no* when in
fact on April 15, 1989, you were convicted in Arlington,
Virginia of Driving Under the Influence (DUI) and Speeding.

Accordingly, it appears that you made a fraudulent or
intentionally false statement on your application for a
certificate, contrary to Section 67.20(a)(l)  of the Federal
Aviation Regulations.

This conduct would ordinarily subject you to suspension or
revocation of all airman pilot and airman medical certificates
you hold. Our records reveal that the August 27, 1989, airman
medical certificate has expired and that you hold no other
certificate.

Be advised, therefore, that if you apply in the future for a
student pilot or medical certificate, we will carefully review
whether you have fully and truthfully responded to all items on
the application. Failure to respond fully and truthfully will
result in denial or revocation of all airman and airman medical
certificates, and may also subject you to criminal prosecution
pursuant to 18 U.S.C. S 1001.

Sincerely,

Assistant Chief counsel
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COMPLIANCE/ENFORCEMENT BULLETIN 98-3

SUBJECT: Unauthorized operations within Terminal Control Areas
(TCA’S).

DISCUSSION: Compliance/Enforcement Bulletin No. 86-2 provides
that, for violations of Section 91.90, administrative action
should not be used; suspension of airman certificates should
not be less than 60 days: and civil penalty action should be
used only where suspension is not possible or a civil penalty
would be more of a deterrent than certificate action. The
Sanction Guidance Table, which was incorporated as Appendix 4
in FAA Order 2150.3A after the issuance of Bulletin 86-2,
provides that the normal range of sanctions for TCA intrusions
is certificate suspension for 60 to 90 days.

While unauthorized intrusions into TCA airspace continue to be
considered serious violations of FAA safety rules, it is not
necessary that the special emphasis enforcement policy
implemented in 1986 be retained permanently. Accordingly, it
is the position of the Administrator that Bulletin 86-2 should
be rescinded and that henceforth TCA violations should be
handled in the same manner as similar violations of other
airspace regulations.

Bulletin 86-2 had two primary effects on sanction
determination. First, Bulletin 86-2 set a minimum sanction
level that is higher than that indicated for similar
violations. For example, the standard sanction range for
violations of air traffic requirements in an Airport Radar
Service Area (ARSA) or an airport traffic area is a suspension
of 30 to 60 days. Second, Bulletin 86-2 limited discretion to
reduce a proposed penalty below the minimum suspension
specified in the Sanction Guidance Table. FAA Order 2150.314
provides, in appropriate cases, for the application of
sanctions outside the normal range and for the use of
administrative action. The rescission of Bulletin 86-2 permits
the use of a broader range of sanctions for TCA violations
where the appropriate circumstances exist.

This Bulletin rescinds Bulletin 86-2, effective immediately,
and amends the Sanction Guidance Table to provide for a normal
range sanction for TCA violations of a certificate suspension
of 30 to 60 days. The policy will be applied not only to
violations occurring after the effective date,of the Bulletin,
but also to cases in which an Order has not been issued as of
the date of the Bulletin without regard to the date of the
violation. In open cases in which an Order has been issued but
in which the NTSB has not issued a final decision, the
Assistant Chief Counsel, in consultation with the Manager,
Flight Standards Division, will review the sanction proposed in
each case for potential modification in line with the amendment
to order 2150.3~.
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ACTION: Effective immediately, and until further notice, the
following guidance should be followed in any case involving a
violation of FAR S91.90 in which an or’der has not been issued
as of tho effective date of this Bulletin:

1. Compliance/Enforcement Bulletin No. 86-2 is rescinded
in its entirety.

2. paragraph III.F.16 of the Sanction Guidance Table,
Appendix 4 to FAA Order 2150.3A, is amended to read:

16. operation in TCA without
or contrary to a clearance.

30 to 60 day sus.

3. In each open case in which an Order has been issued but
in which the NTSB has not issued a final Opinion and Order,
the Assistant chief Counsel, in consultation with the
Manager, Flight Standards Division, will review the
sanction proposed for consistency with the provisions of
Order 2150.3A, as amended. The ASSiStant Chief Counsm1, in
consultation with the Manager, Flight Standards DivCs;on,
may take affirmative action to either settle the case or
unilaterally modify the sanction sought, as appropriate.

4. The policy set forth in Enforcement Bulletin 90 .I,
which provides that administrative ?ctiot; should be ,
initiated in the instance of a first-+i.m.:!, inadvert ‘,;I!;
violation of a newly established ‘I!(:.:,  *.-::n2i?s in effei t.
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COMPLIANCE/ENFORCEMENT BULLETIN go-4

SUBJECT: Coordination of enforcement actions against airmen
(except air carrier personnel) in nonsignificant cases.

DISCUSSION: The System Safety and Efficiency Review recently
completed by the FAA included a recommendation to eliminate
pre-issuance headquarters coordination of nonsignificant
actions in general aviation airmen cases. The recommendation
was in furtherance of the general objective of increasing the
discretion of regional compliance and enforcement personnel to
consider mitigating and aggravating factors in each case, and
to adjust the sanction accordingly.

The elimination of the requirement for coordination will
facilitate the efficient handling of these cases and promote
the determination of appropriate sanctions in all such cases.
However, it is important to ensure that there is deviation from
the Sanctions Guidance Table only where appropriate, and that
consistency be maintained through.post-issuance review of
individual cases and periodic evaluation of regional offices.
Accordingly, after a’ case is referred to the Assistant Chief
Counsel, a decision to deviate from the Sanction Guidance Table
in actions against airmen in nonsignificant, general aviation
cases will not require coordination with AGC-200; however, the
reasons for the decision to deviate must be documented, and the
Assistant Chief counsel for the Region or his/her designee must
concur in the decision in writing. A decision by field office
personnel to take administrative action does not require
coordination above the field office level.

ACTION: Effective immediately, and until further notice, the
following guidance should be followed in non-significant
actions against airmen in general aviation cases:

1. Notwithstanding the policies set forth in
FAA Order 2150.3A, 11201.b and in the note at the end of
the preamble to the sanction Guidance Table, a decision to
issue an enforcement action with a sanction outside the
normal range of penalties indicated in the Sanction
Guidance Table does not need to .be coordinated with AGC-200.

2. An enforcement document proposing a legal enforcement
penalty outside the normal range of penalties indicated in
the Sanction Guidance Table shall not be issued until (1)
the reasons for the decision to deviate from the Table have
been documented, and (2) the Assistant Chief Counsel for
the Region, or his or her designee, has concurred in the
issuance in writing. The documentation of justification
and the record of concurrence in each case shall be
retained. A decision to take administrative action need
not be coordinated above the field office level.
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~OMPLIAN~E/ENFORCEMENT  BuLLETIN 90-S

SUBJECT: policy and procedures for suspected violations of the
FAA'S alcohol- and drug-related prohibitions related to operation
of aircraft.

DISCUSSION: This bulletin is a "quick reference guide' to
summarize the authority of %AA personnel and provide guidance
regarding the procedures to be followed in cases where an FAA
employee suspects that a crewmember is violating or may violate the
FAA'S alcohol- or drug-related regulations contained in 991.11 of
the Federal Aviation Regulations (FAR). This guidance applies to
any crewmember of a civil aircraft, whether employed by an air
carrier or conducting commercial or general aviation operations.
This guidance supplements existing guidance in FAA Order 2150.3A,
paragraph 509, and incorporates the guidance contained in the
March 14, 1990, memorandum from the Administrator to all Flight
Standards inspectors.

Pursuant to the Federal Aviation Act of 1958, as amended (the Act),
an air carrier is under a duty to perform its services with the
highest possible degree of safety.in the public interest.
49 U.S.C. APP. 1421. An air carrier and a'crewmember of an
aircraft primarily are responsible for conducting their operations
safely and ensuring compliance with the FAR. Allegations that a
crewmember has violated, or may violate, FAA alcohol or drug
regulations must be investigated with the highest priority.
Prevention of these violations is critical to flight safety.

Authority to prescribe' rules. Und.;r section 601 of the Act, it is
the Administrator's duty to prescribe regulations to promote the
safety of flight of civil aircraft in air commerce 49 U.S.C.
App. 1421. Pursuant to that duty, the Administrator has
promuigated 591.11(a), which prohibits any person from acting or-
attempting to act as a crewmember of a civil aircraft:

(1) Within 8 hours after the consumption of any alcoholic
beverage:

(2) While under the influence of alcohol:
(3) While using any drug that affects the person's faculties

in any way contrary to safety: or
(4) While having 0.04 percent by weight or more alcohol in the

blood.

Authority to suspend or revoke certificates of airmen or air
carriers. Under section 609 of the Act, the Administrator may
issue an order amending, modifying, suspending, or revoking, in
whole or in part, any certificate issued by the agency if, as a
result of a reexamination or any other investigation, the
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Administrator determines that Safety in air commerce or air
transportation and the public interest require issuance of the
order. Prior to issuing such an order, the FAA must advise the
certificate holder of the charges or reasons for the proposed
action and, except in the case of an emergency requiring immediate
action, provide the certificate holder with an opportunity to
respond. 49 U.S.C. App. 1429.

Authority to prohibit the operation of aircraft by crewmember in
violation of 491.11(a). The Administrator has full authority over
the safety certification of air carrier operations. 49 U.S.C.
APP. 1424. The Administrator’ also may issue orders., orally or in
writing, as he deems necessary to carry out his powers and duties
under the Act. 49 U.S.C. App. 1354. This includes the authority
to make such orders immediately effective, without notice, to meet
any emergency requiring immediate action in the interest of safety
in air commerce. 49 U.S.C. App. 1485.

Authority to require crewmember to submit, to alcohol test. As
provided in Sgl.ll(c), a crewmember must submit to a test to
indicate the percentage by weight of alcohol in the blood where the
following two conditions are met: (1) when requested by a la&
enforcement officer authorized under State or local law to conduct
a blood alcohol test or to have a blood alcohol test conducted and
(2) the law enforcement officer requests the test to investigate a
suspected violation of State or local law that prohibits operation
of an aircraft after consumption of alcohol, while under the
influence of alcohol, or while having a certain blood alcohol
concentration,

Flight Standards inspectors are not authorized under the
regulations to require a crewmember to submit,to an alcohol test.
Also, not all States have enacted statutes prohibiting flying under
the influence of alcohol or drugs or authorizing State or, local law
enforcement officers to request blood alcohol tests of
crewmembers. Each district office manager should work with counsel
to become familiar with the laws of each state in which they work,
and provide such guidance in writing to all inspectors in the
office for ready reference. This should include specific guidance
as to when, and under what circumstances, an inspector should
involve State or local law enforcement officials.

Flight Standards personnel must recognize the fundamental objective
of the guidance provided below: to use all available FAA resources
to prevent any person from acting as a crewmember while that person
is under the influence of alcohol or drugs. Accomplishing this
task sometimes requires ingenuity and quick thinking, especially
when time is short. Prompt notification of Flight Standards

Page 18



5/18/90 2150.3A CHG 4
Appdixl

management and the air carrier, using the resources of the FAA
communications centers, usually is the best way to obtain promptly
the assistance needed to prevent operation of an aircraft in
violation of the FAA's alcohol and drug regulations.

ACTION: Effective immediately, all employees of the Flight
Standards Service and the Office of the Chief Counsel will use the
procedures outlined in this bulletin to take appropriate action
regarding violations of the alcohol- or drug-related prohibitions
in the FAR. Any FAA employee who receives information regarding a
crewmember's operation of an aircraft in violation of the FAA'S
alcohol or drug regulations immediately must contact a Flight
Standards inspector and transmit the information to the inspector.

GUIDANCE: Specific procedures regarding violations of the FAA’S

alcohol- or drug-related regulations are set forth in FAA
Order 2150.3A, paragraph 509. The following summary of procedures,
in addition to the procedures in paragraph 509, should be used to
determine the appropriate action to be taken by an inspector and
counsel where FAA personnel receive apparently reliable and
credible information that a crewmember may operate a civil aircraft
in violation of §91.11(a). TO the extent possible, full
coordination with the Regional Administrator and counsel of all
actions herein should take place in advance of the action. If the
circumstances aild time do not permit prior coordination,
information should be provided as soon as possible to the Regional
Administrator, through the appropriate channels, on all actions
taken to address the situation.

1. Notification to carrier or'Eicials. If the crewmember is an
emp'oyee of an air carrier, the inspector promptly shall share with
an appropriate management official of the air carrier who is
immediately accessible by telephone (11 all pertinent information
to enable an air carrier to conduct its own investigation and
(2) the steps that the inspector intends to pursue based on the
information. The inspector shall give the air carrier all
available information, protecting any confidential source who has
requested anonymity, to enable the air carrier to take appropriate
action. The inspector shall urge the air carrier to assist the FAA
in its investigation and, if appropriate, to take action to ensure
that the flight crewmember does not serve on the flight. The
inspector should remind the air carrier official of the provisions
of S91.11(a) and the authority of the FAA to prohibit, where
warranted, the operation of the aircraft in the event the carrier
fails to take action on its own. The inspector also should advise
the air carrier official of 18 U.S.C. section 342, a criminal
statute that provides for imprisonment and fines against 'whoever
operates or directs the operation of [an air] common carrier while
under the influence of alcohol or drugs...."
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7 Notification to FAA personnel. The inspector also
immidiately  should notify his or her supervisor and, in the case of
an air carrier crewmember, the certificate holding district office
or the certificate management unit that holds the air carrier’s
operating certificate, of the information and the action the
inspector intends to pursue. These officials are encouraged to
contact appropriate Washington headquarters officials in their
chain of command, as time permits.

3. Notification to flight standards and counsel. If the
inspector does not receive a response from the air carrier that
resolves satisfactorily the inspector's safety concerns, the
inspector immediately shall notify Flight Standards management in
his or her chain of command, who in turn shall notify the Office of
Assistant Chief counsel in the region. Notification shall be
elevated to the highest FAA management official (up to and
including the Administrator) necessary to contact air carrier
management so as to eliminate the agency's concern for flight
safety.

4. Means of notification. The inspector shall use the most
expeditious means available to communicate with FAA personnel and
air carrier management, normally through the FAA Operations Center
in the field. If necessary, the inspector may contact the

Washington headquarters operations Center [(202) 863-51001.

5. Notification to State or local law enforcement. Whether the
crewmember is an employee of an air carrier or is conducting either
commercial or general aviation operations, the inspector as soon as
possible shall notify State or local,law enforcement personnel,
when appropriate, and request their assistance in the investigation
or other appropriate action in accordance with paragraph 509 of FAA
Order 2150.3A.

6. Legal enforcement action. If necessary to protect the
safety of the traveling public and in furtherance of the public
interest, the Administrator, the Chief Counsel, the Deputy Chief
Counsel, the Assistant chief Counsel for Regulations and
Enforcement, and each regional Assistant Chief counsel (pursuant to
the Administrator's authority delegated under section 313(a) of the
Federal Aviation Act,
order,

14 CFR 13.20(L) 1 may issue an emerge.ncy
either orally or in writing, to prohibit an air carrier from

operating a particular flight with a particular crewmember or
crewmembers or to suspend an airman certificate to ensure the
safety of flight of civil aircraft in air commerce. The Assistant
Chief Counsel for the region shall consult with the Regional
Administrator where possible if consultation will not delay actzon
necessary to protect aviation safety.
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Any order shall be in writing, if time permits. The contents of a
writLen order may be communicated orally by the inspector to the
crewmember, the air carrier, or both. An order may be issued
orally by counsel, and communicated by the inspector, if necessary
to prevent operations detrimental to aviation safety, but the order
must be reduced to writing as soon as possible. Each oral or
written order must state the grounds for issuing the order, and
must notify the respondent(s) of any right of appeal. Any order,
whether written or oral, shall be served on the crewmember, the air
carrier, or both, named in the order at the earliest possible tjme.
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SUBJECT: Reporting and correction policy and implementing
guidance.

SUMMARY: The reporting and correction policy announced herein
is intended to improve safety compliance by foregoing a civil
penalty where a certificate holder has promptly disclosed to
the FAA an apparent violation and has taken prompt action
satisfactory to the FAA to correct the violation and preclude
its recurrence. Notwithstanding a certificate holder's failure
to report a violation, this policy also provides that the
nature and extent of a certificate holder's voluntary remedial
action may be considered in mitigation of any civil penalty
otherwise appropriate. The policy applies to all holders of
FAR Part 121 and 135 certificates issued in accordance with
Title VI of the Federal Aviation Act of 1958. This policy may
be extended to other categories of certificate holders by
separate guidance in the future.

BACKGROUND: In recent years the FAA has imposed a number of
large civil penalties on air carriers. These penalties have
resulted largely from FAA inspections, such as those conducted
under the National Aviation Safety Inspection Program (NASIP),
its predecessors and other programs in other disciplines. Most
of the violations detected have involved a certificate holder's
failure to monitor adequately compliance with requirements of
its approved aircraft maintenance program, operations programs,
or similar approved operations requirements.

The recent incidence of large civil penalty cases discloses one
clear lesson: air carriers and other certificate holders could
do more to monitor their own regulatory compliance. Indeed, in
many instances, noncompliance has been revealed in FAA'S audits
of a certificate holder's own records. Although Safety in air
transportation is a responsibility shared between certificate
holders and the FAA, the ways in which this responsibility is
discharged differ. While the FAA monitors t'he certificate
holder's compliance through periodic inspections, the
certificate holders clearly have a superior vantage point in
monitoring their own performance, and have far greater
resources to do so than FAA could ever acquire. Although the
FAA regulates certificate holder's performance through
standards and guidance and promotes compliance through
enforcement actions, it is the certificate holders upon whom
rests the primary and ultimate responsibility for safe
operation and maintenance.
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BeCaUse the certificate holder is in the best position to
identify deficiencies and promptly correct them, it should have
in place a procedure whereby internal compliance audits are
performed and top management is informed of its company's
operations, compliance, and safety record. Such internal
audits will improve the certificate holder's ability to
identify and correct regularly any safety problems before,
rather than after, FAA inspections. Public safety is enhanced
significantly if deficiencies are identified and corrected when
they are discovered by the certificate holder, instead of when
the FAA discovers the deficiencies, sometimes much later on, in
the course of an inspection or in the wake of an accident or
incident. The policy announced in this bulletin is intended to
serve as an incentive to institute and maintain a system of
internal evaluation.

The FAA'S enforcement program is not an end, but is rather a
means to achieve compliance with the Federal Aviation
Regulations through remedial and punitive measures. The
purpose of civil penalties is not to collect money for the U.S.
Treasury, but rather to help assure, through deterrence,
compliance with safety requirements. The threat to a
certificate holder of incurring substantial civil penalties is
a traditional and often effective incentive to ensure
compliance.

However, the negative incentive of deterrence, which civil
penalties serve, is not always effective. While civil
penalties have deterrent value, their payment does not
necessarily improve a certificate holder's ability to assure
fut';re compliance. Moreover, given the current prospect of'
being heavily penalized even for inadvertent violations that
did not adversely affect safety, there now is not much
incentive to disclose such incidents to FAA when the
certificate holders themselves discover them. Such disclosure
would allow the agency to share appropriate safety alerts with
other certificate holders.

The public interest in aviation safety is served also by
positive incentives to promote and achieve compliance. Indeed,
the FAA believes that aviation safety is best served by
incentives to certificate holders to identify and correct their
own instances of noncompliance and invest more resources in
efforts to preclude their recurrence, rather than paying
penalties. Prompt and meaningful remedial action to prevent
the same or similar sort of violation from happening again more
directly and substantially improves the safety of our national
transportation system than the recovery of thousands of dollars
in civil penalties.
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The FAA has always considered the certificate holder’s actions
following the discovery of a violation relevant in determining
the type and amount of sanction. But the amount of mitigation
in such circumstances has been neither consistent nor
substantial .enough to serve as a positive incentive to achieve
compliance. The following policy to encourage voluntary
disclosure and prompt remedial action is hereby adopted.

Policy: In evaluating enforcement action for a certificate
holder’s actual ‘or apparent failure to comply with FAA
regulations, where all of the following circumstances are
present, the FAA will not seek a. civil penalty.

(1) The certificate holder voluntarily and promptly
discloses to FAA, by written report to the certificate
holding district office (CAD01 or principal security
inspector (PSI), as appropriate, the failure before the
agency learns of it.

(2) The failure is not deliberate or intentional.

(3) The failure does not indicate a lack, or
reasonable question, of basic qualification of the
certificate holder.

(4) The certificate holder, upon discovery of the
failure, has taken or has begun to take immediate
action to correct it (i.e., to cease any continuing or
repeated violation).

(5) The certificate holder has taken, or has agreed to take,
remedial action satisfactory to FAA as may be necessary
to preclude recurrence of such failure. Any action
agreed to be taken must be completed.

Notwithstanding a certificate holder’s failure to report
an apparent violation, this policy also provides that the
nature and extent of a certificate holder’s voluntary remedial
action may be considered in mitigation of any civil penalty
otherwise appropriate.

However ., where the certificate holder fails promptly to
disclose and correct v.iolations  of which it was aware or should
have been aware (for example, because the situation was obvious
or because the company, through its auditing or evaluation
program or other means, s h o u l d  h a v e  d i s c o v e r e d  t h e  v i o l a t i o n ) ,
substantial civil penalties, including the maximum allowed
under the ‘law, are warranted and may be sought.
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In a separate action against an airman arising out of an
incident reported by the airman’s employing certificate holder
to the FAA under this policy, where the airman made the first
report of the apparent violation to the employing certificate
holder, the guidance of this policy should be applied in the
determination whether to initiate legal enforcement action.

It is the responsibility of the Chief Counsel and the Associate
Administrators for Regulation and Certification and for
Aviation standards to implement this policy. The policy is
effective immediately, until further notice, and applies to all
future enforcement cases as well as all pending cases in which
a civil penalty letter or Notice of Proposed Civil Penalty has
not yet been sent.

Action: In order to ensure that all elements of the policy are
present, the following interim guidance should be followed.

(1) The appropriate Flight Standards or Civil Aviation
Security division shall ensure that the facts and circumstances
surrounding all’apparent violations are thoroughly
investigated, analyzed, reviewed and reported as outlined below.

(a) The inspector’s investigative analysis should
ascertain:

(1) whether the failure to comply was deliberate:

(2) whether the ?pParent violation was inadvertent
(i.e., the result of simple failure to exercise
reasonable care) or was the result of reckless
disregard of safety requirements.

(3) whether management officials in the company
were aware of or involved in the violation, and,
if so, to what extent.

(b) The investigating inspector should contact the CHDO
or PSI as appropriate to determine, and gather written
inEormation which indicates, if and when the certificate
holder discussed the apparent violation and when it
became known to the certificate holder. In addition,
the investigating,inspector  or special agent should
consult with the CHDO or PSI, and the CHDO or PSI should
determine the effectiveness of the certificate holder’s
action to preclude recurrence of the apparent violation.
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(21 The Letter of Investigation (LO11 should solicit
evidence which establishes *whether the certificate
holder has satisfied the criteria of this policy. Each
LO1 should include the following language:

your response should contain all pertinent facts,
including but not limited to: how, where, and by
whom the apparent violation was detected: when the
certificate holder disclosed it to the FAA; the
nature and extent of any action taken to correct
it and preclude its recurrence: and any mitigating
circumstances which you believe may be relevant.

(3) The inspector’s investigative report should include:

(a) Any evidence, including but not limited to-the
inspector’s statement, of how, when, and where the
apparent violation was detected and by whom.

(b) Evidence of whether and when the certificate holder
disclosed the apparent violation.to the CBDO or PSI, as
appropriate, and when it became known to the certificate
holder.

(c) The inspector’s statement and/or eviden’ce of whether
and when the certificate holder took action to correct
the apparent violation: i.e., to cease any conduct which
did or might constitute a violation.

(d) The inspector’s statement and/or evidence of whether
the certificate holder has taken, or has agreed to take,
remedial action acceptable to FAA to preclude recurrence
of the apparent violation, including an analysis of the
nature and likely effectiveness of such action.

(e) The EIS printout or equivalent summary listing
similar violations by that certificate holder, in order
to evaluate what remedial action, if any, may be
necessary to preclude recurrence of the apparent
violation.

(4) Whenever it is determined under this policy that no
civil penalty will be sought, the certificate holder
should be so advised by a Letter of correction issued in
accordance with Section 13.11(b)(2) of the Federal
Aviation Regulations. As provided in that Section, such
a letter does not constitute a formal adjudication of
the matter: however, civil penalty action may be taken
in the event that the agreed corrective action is not
fully completed. The CHDO.Or PSI, as appropriate,
should monitor the completion of the agreed-ugon
remedial action.
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(51 The Letter of Correction should contain all pertinent
facts, including but not limited to: how, where, and by
whom the apparent violation was detected: when the

certificate holder disclosed it.to the FAA: the nature
and extent of any actions taken to correct it and to
preclude its recurrence: and any mitigating
circumstances which were considered to be relevant.

(6) POllOWing issuance of the Letter of Correction, the case
should be closed, subject to reopening in the event that
agreed action is not completed. Until further notice,
the file of each closed case should be forwarded to the
appropriate Assistant Chief Counsel.

(7) Regional personnel should direct inquiries regarding the
application or interpretation of the policy contained in
this bulletin, through channels, to the appropriate
Assistant Chief counsel.
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COMPLIANCE/ENFORCEMENT BULLETIN NO. 90-7

SUBJECT: Revised Enforcement Investigative Report (EIR) format
to be used'in all Civil Aviation Security cases.

DISCUSSION: The Office of Civil Aviation Security desires to
implement a single report format. that can be used to document
criminal and internal investigations as well as regulatory
enforcement cases. Previously two report formats were used.
Recently, the Office of Civil Aviation Security has experienced
substantial growth in the programs involving criminal
investigations and enforcement actions for drug related aviation
activity. A single format that can be employed by all Civil
Aviation Security special agents in all cases will greatly
facilitate these new program efforts.

The features reflected in this new report format represent
improvements that may,, at some future date, be integrated into
enforcement investigative reports agency-wide.

ACTION: This Compliance/Enforcement Bulletin is a revision of
Chapter 9, Preparation of Enforcement Investigative Reports, to
apply onlv to EIRs prepared by Civil Aviation Security. This
Compliance/Enforcement Bulletin sets forth guidance in a revised
Chapter 9A, Preparation of Enforcement Investigative Reports for
the Office of Civil Aviation Security. It does not change the
guidance set forth in the existing Chapter 9 for the preparation
of EIRs by any office other than Civil Aviation Security.

All elements of Civil Aviation Security shall prepare EIRs in
accordance with the guidance contained in Chapter 9A, Preparation
of Enforcement Investigative Reports for Civil Aviation Security,
which is attached to this Compliance/Enforcement Bulletin. This
bulletin establishes a 12 month trial period during which the
effectiveness of the new EIR format shall be reviewed. Quarterly
critiques shall be forwarded by regional Civil Aviation Security
Divisions and Offices of Assistant Chief Counsel. ACS-310 shall
be the collection point for critiques and shall provide copies to
AGC-260. An official determination will be made regarding the
revised format after the completion of the trial period.

Following the effective date of this bulletin all Civil Aviation
Security elements shall have 30 days to familiarize themselves
with the new format. The new format shall be used for all EIRs
prepared more than 30 days after the date of this bulletin.
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:FORMS Forms to be utilized are FAA Form 1600-75, Enforcement
Investigations Report; NSN 0052-00-903-5000, unit of issue
is a package (PK-50 forms to a PK), and FM Form 1600-75.1,
NSN : 0052-00-903-6000, unit of issue is a package (PK.50 forms to
a PK). Both are available through normal supplies.

Attachment
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CHAPTER 9A. PREPARATION OF ENFORCEMENT INVESTIGATIVE
REPORTS FOR CIVIL AVIATION SECURITY

900A. GENERAL.

a. The Enforcement Investigative Report (EIR) is the means
for documenting, assembling, organizing, and presenting all
evidence and other pertinent information obtained during an
investigation. Since it is the document from which
determinations of violations and sanctions are made, the report
must be well-prepared, factual, and provide the proof required to
substantiate the enforcement actions contemplated.

b. If at any time during the investigation the special agent
determines that no violation occurred, the agent should terminate
the investigation, and complete the applicable section of the
EIR. If a letter of investigation was issued, all recipients
should be notified that the matter has been closed.

c. If it is determined after evaluation of all the evidence
obtained in the investigation that a violation did occur, the
agent should recommend either administrative action or legal
enforcement action, as appropriate.

d. Exercise extreme caution to ensure that no unauthorized
person including the alleged violator, is informed of the agent's
recommendations.

901A. REPORT PREPARATION. The Office of Civil Aviation
Security (ACS) enforcement investigative reports shall be
reported in accordance with instructions in this Chapter.

a. Administrative action or no action cases. When
administrative enforcement action is taken, only FAA Form 2150-5
need be prepared in accordance with the guidelines obtained in
paragraph 903A. See Figure 9-l. For Itno actionl' cases, only the
FAA Form 2150-5 and the Summary of.Findings paragraph need be
prepared. See paragraph 904A. The field office or region may
elect to prepare or have prepared a complete EIR in cases
involving complex or sensitive investigations notwithstanding the
fact 'that administrative enforcement action is recommended.

b. Leaal enforcement action. For legal enforcement action,
the entire EIR should be completed. Prepare FAA Form 2150-5 in
accordance with the guidelines in paragraph 903A.
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C . Criminal enforcement action. For criminal enforcement
actions the entire EIR (sections A and B) must be completed and
referred to the appropriate U.S. Attorney. To aid the prosecuting
attorney in the identification of the subject the FAA Form 2150.5
shall be replaced by an appropriately completed FAA Form
coordination with the Chief Counsel's office will also be

1600.32.

accomplished.

902A. R_EPORT ASSEMBLY. The report will Consist of Sections A and
B. (The composition of the,sections  is covered in paragraph 904A.)
Section A will consist of:

(1) FAA Form 2150-5,
(2) Allegation(s),
(3) Citation(s),
(4) Summary of Findings
(5) Facts
(6) Analysis

Section B consists of:
(1) Exhibits

Renort covers.
backadover to the EIR;

The special agent will attach a front and
FAA Form 1600-75 and 1600.75-l must be

appropriately annotated to comply with the Privacy Act.

b. Section dividers. Indices labeled A, B, and appropriate
numerical indices should be used when compiling the report.

C . Comnonent headinas.
capitalized,

All subsection headings must be
underlined and in bold print. One blank line space

must separate the headings from the narrative.

d. Names. The names of businesses and the surnames of
individuals must be written in capital letters throughout the
entire report to permit easy identification and location by the
reader.

e. Terms. The word SUBJECT may be used in place of subject's
surname and must be capitalized.

903A. SECTION A(1) - PREPARATION OF FAA FORM 2150-5.
Information blocks on FAA Form 2150-5 shall be completed in
accordance with the guidelines in paragraph b below.
number,

The report
which identifies a specific EIR, should be entered as a lo-

digit code consisting of the year, the region, the field office,
and a sequential number as outlined in Chapter 14 (example:
88WP720001). Related enforcement investigative reports should be
entered, in the same code form. See paragraph c(2).
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a. Information required on FM Form 2150-5 should be entered
into the EIS using an interactive terminal which displays
information-as it is keyed. This form may then be printed out
for use in the EIR. General information about EIS data entry is
provided in paragraph b below. The pertinent information to be
entered into EIS follows the guidelines in paragraph c below.

b. As a specific item (data element) is completed, the
system will perform edit and validation routines to ensure the
accuracy of each data element. -The system edits use tables,
range checks, omission detection and date validation to prevent
erroneous information from reaching the EIS database. When an
error is discovered, the terminal will display a descriptive
error message and sound an alarm. Two types of errors can be
indicated by the system: Fatal, which must be corrected before
the user can continue; and Warning, which is displayed to alert
the user to a potential error situation. Refer to the EIS User's
Manual for additional guidance on data entry edits.

c. Instructions for ComDletina FM Form 2150-5 - ReDOrt
Number and Related Cases.

(1) ReDOrt Number. Each report number as assigned from
the individual ACS office shall be entered in the box in the
upper right corner of Form 2150-5, labeled Report Number. An
incident involving one allegation and one alleged violator will
result in one Report Number. Example: During screening an
individual is found to be carrying a weapon. This involves one
alleged violation, and one alleged violator. Therefore, one
Report Number is appropriate.

(2) &elated Number. A related case number is used when
there are two or more subjects (violators) involved in the same
incident. A separate case shall be opened on each subject. For
example, during screening at a connecting airport, an individual
is found to be carrying a weapon. There will be one case opened
against the individual, and a second case opened against the air
carrier responsible .for screening the individual at the original
departure point. Each case will be assigned a separate case
number in the upper right corner of FM Form 2150.,5. The special
agent will enter the related case number in the appropriate box.

d. Instructions For Comnletinu FAA Form 2150-5 - Items l-33
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(1) Name. Enter the name of the alleged violator. The
entry should show an individual by last, first and middle name.
(e.g., Smith, Ralph Duane). The name of a legal entity should be
shown in full (e.g., All American Airlines, Inc.: Ralph Duane Smith
d/b/a All American Airlines: Tri-County Airport Authority: etc.).
It would be helpful to include the air carrier designator or the
airport identifier.

(2) Address/Telenhone Number. Enter the current mailing
address, including ZIP code< of the individual or legal entity.
When practicable, the field office should verify this data. If the
mailing address is a post office box, a street address to which
over-night deliveries may be made should be included in the remarks
section of the EIS. The telephone number is not a field in the
EIS, but a complete telephone number, with area code, should be
written on the print-out of FAA Form 2150-5.

(3) Date of Birth. Enter, in numerals, the date of birth
of the individual alleged violator, in a six digit year-month-day
(YY-MM-DD) format (e.g., 41-12-15; 54-05-23). Leave blank if not
applicable.

(4) Se.. Enter male (M) or female (F). Leave blank, if
not applicable.

(5) FAA certificate number. Enter the number of the FAA
certificate held by the alleged violator, if related to the
incident under investigation or the regulation believed violated.

- Use the code for NONE if no certificate is held or if certificate
is Lnrelated to investigation.

(6) FM certificate tvne. Enter the type of certificate
referenced in Item (5) (e.g., commercial pilot: air carrier:
airport operator; etc.). Leave blank if not applicable.

(7) Aviation emnlover. Enter the alleged violatorls
employer if the alleged violation is related to that employment,
and the employment involves a segment of aviation or aviation-
related activity. In cases involving passenger violations, or
passenger/nonpassenger screening/sterile-area violations, the
designator of the responsible air carrier(s) should be entered.

(8) Make. Enter the name or trade name of the
manufacturer when an aircraft, aircraft engine, propeller, or
aircraft component or appliance is involved in or related to the
alleged violation. Blocks (8) through (12) may be left blank if
not applicable.
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(9) Model. Enter the model of the aircraft, aircraft
engine, propeller, appliance, or aircraft component, as
appropriate.

(10) Identification No. For an aircraft, enter the
identification number. For an aircraft engine, propeller,
appliance, or aircraft component, enter the serial number when
available.

(11) Owner. Enter the name of the owner of the,aircraft
or the aeronautical product involved in the alleged violation.

(12) Owner address. Enter the current mailing address of
the owner listed in Item (11).

(13) Date occurred. Enter, in numerals, the date(s), on
which the alleged violation occurred,
day format (e.g., 90-03-30).

in a six digit year-month-

(14) Time. Enter the local time at which the alleged
violation occurred using military time (e.g., 1105 for ll:O5
a.m.: 1435 for 02:35 p.m.).
occurrence is not applicable.

Leave blank if a specific time of

(15) Date known to FAA. Enter, in numerals, the date on
which FM security first learned of the incident, in a six digit
year-month-day format (e.g., 90-04-02).

(16) Reuion of discoverv Enter the two-character
identifier of the region in whi'ch the alleged violation was first
discovered (e.g., NM). (Note: This may not be the region of
occurrence.)

(17) Location. Enter the geographic location where the
violation is alleged to have occurred. Use the airport
identifier and name (if appropriate), the city and state, and any
information needed to describe the location relative to a
specific airport or city. The airport identifier (reference FAA
Order ATC 7350.5T) contains standardized airport identifier
information.
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(18) Reoulations believed violated. Enter all regulatory
violatiol,s believed substantiated by the evaluation and technical
analysis. All violations listed shall stem directly from the
investigation of the initial incident or allegation. Be specific
in identifying the regulations by section and subsection as
appropriate. For example, if the rule believed violated .is Section
108,5(a) (l), enter it as such: do not enter 108.5. In those cases
where the regulation cited fails to adequately identify the act or
aggravated circumstance involved, and the investigating agent
believes that clarification is necessary, a clear text statement of
not more than 150 characters may be inserted in this block
following citation of the rule believed violated (e.g., ACSSP
Section IV.A.4).

(19) Tvne. Enter the two-digit code (see Appendix 3 for
code listing) which best describes the type of activity the alleged
violator was engaged in at the time of the alleged violation.

(20) Sub-tYDe. Enter the two-digit code (see Appendix 3
for code listing) which best describes the sub-type of activity in
which the alleged violator was engaged.

(21) Cateuorv. Enter the two-digit code (see Appendix 3
for code listing) which best describes the category of the alleged
violation.

(22) Source. Enter the two-digit code (see Appendix 3 for
code listing) for the source of the initial information relating to
the alleged violation.

(23) Accident associated. Enter code 00 if an accident was
not associated with the alleged violation, or code 01 if an
accident was involved. If the alleged violation caused the
accident, enter code 02. The National Transportation Safety Board
definition of an accident is controlling.

(24) Securitv nroffram. This section of the form is for use
in security violations only. From one to eight individual two-
digit codes may be entered in sequential order (see Appendix 3 for
code listing).
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(25) me action recommended or taken. Enter one of the
following actions (items 25 through 28 need not be completed in
airman medical cases):

(a) Administrative action

(b) Civil penalty

(c) Suspension

(d) Emergency suspension

(e) Revocation

(f) Emergency revocation

(g) Referral to DOD

(h) Referral to foreign government

(i) Criminal action

(j) Other recommended action should also be entered in
addition to one of the above, when appropriate (e.g.,
seizure:

aircraft
cease and desist order; injunctive action: order of

compliance).

(k) No action

(26) Recommended sanction.
sanctions:

Enter one of the following

(a) Warning Notice

(b) Letter of Correction

(c) The dollar amount for recommended civil penalty.

(e.g.,
(d) The recommended duration for period of suspension

180 days; pending compliance).

(e) No sanction need be entered when the recommended
type action is other than administrative action, civil penalty,
or suspension.

(27) Date.
Manager.

Enter the date signed by the field office
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(28) Investiuatinu office. Enter the appropriate region or
field office identifier (e.g., NW71; CE72); (See Chapter 14.)

(29) Reoulations believed violated. Same as instructions
for Item (18). If the,investigating field office entered an
incorrect regulation in item (18), the correct regulation should be
cited. (See paragraph 10Olb.) May be left blank for
administrative actions.

(30) Recommended tvne‘ action. Same as instructions for
Item (25). (See paragraph 1001b.) May be left blank for
administrative actions.

(31) Recommended Sanction. Same as instructions for Item
(26) - (See paragraph 1001b.) May be left blank for administrative
actions.

(32) Date. Enter the date signed by regional division.

(33) Reuion. Enter two-letter identifier for the reporting
region (e.g., GL, NM, SO).

904A. REPORT FOad.

.
Forma1600-32-1.

Section A will contain FM Form 2150-5, followed by FM
FAA Form 1600-32-l will contain the following

subsections:

(1) Alleuation(s). This subsection must suecificallv
state the allegation(s) made that led to this investigation, or
winctlv describe the incident being investigated.

(2) Citation(s1. This subsection must specify the law(s),
regulation(s), or order(s) that allegedly has been violated. The
agent shall provide a plain-language description of the citation
which is concise but conveys its essential content. If a criminal
violation is cited, the agent must provide the regulatory or
administrative citation(s) which also address the allegations.

(3) Summarv of Findinus. This subsection must contain a
sharply focused and concise statement of what the investigation
found, i.e., whether or not the allegation was supported or
refuted. This subsection provides the attorney with a quick
reference point and summary of the case. A separate paragraph,
under this subsection, shall contain a summary of information as
submitted by the subject of the investigation. In cases which
possess the potential for criminal prosecution, a final paragraph
shall indicate whether the U.S. Attorney accepted or declined
prosecution of the case.
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(a) The Summary of Findings subsection need not be
included in a security EIR in extremely simple cases where the
VWsummaryV1 and the 11facts@W would essentially be the same. Under
no circumstances will this subsection be omitted in criminal
cases.

(4) Facts. The fourth subsection shall.be entitled
"Facts" As the name implies, this subsection must contain onlv
facts in clear and concise language. No opinions, conclusions,
or recommendations may be included in this subsection of the
report. The special agent must describe all the pertinent facts
and circumstances. The facts should be presented in an orderly
and logical statement of each significant fact and related
investigative action,
exhibits.

with a reference to specific supporting
The agent should describe the incident with as much

detail as necessary to assure an understanding of the
investigation but strive to be clear and avoid long narrative
descriptions. Short, bullet statements or paragraphs are
preferred. In this subsection, the agent should reference the
exhibits that are contained in Section B to indicate which
evidentiary exhibits support each fact.

(5) Analysis. The fifth subsection must analyze how
aviation safety or security was or was not affected, the alleged
violator's attitude, enforcement history, economic
considerations,
violator.

and impact on the livelihood of the alleged
The reliability of evidence shall be evaluated and

conflicting evidence discussed. It may be necessary to again
reference specific supporting exhibits. Under this subsection
onlv, the agent may include opinions, feelings and conjectures,
which should be characterized as such. The agent shall provide a
conclusion and set out the reasons justifying the recommended
enforcement action and sanction. For a list of items to be
included in the analysis, refer to paragraphs 205-207. The
analysis subsection shall be completed on a separate page
(FAA Form 1600-32-l) to facilitate Privacy Act considerations.

(a) The investigator must determine, based on the
analysis of the facts, the following:

1 whether the alleged violation occured?

were met?
2 Whether the elements outlined in paragraph 205

If so, outline the proposed administrative action. If
not, determine the appropriate legal sanction. Refer to
paragraph 206.
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2 Whether any mitigating or extenuating
circumstances were revealed by the investigation or presented in
the response to the Letter of Investigation. Any aggravating
circumstances, such as repeated violations, should be evaluated.

4 What is the appropriate sanction? (Refer to
paragraph 207.) Discuss amount recommended in the Sanction
Guidance Table (Appendix 4) and.any factors noted in (3) above.
Any deviation from the Sanction Guidance Table must be fully
explained.

(b) If information is received after the EIR has been
forwarded to the region, the special agent shall prepare a new
analysis and forward it through appropriate channels. This
analysis shall indicate whether, based on the new information, the
special agent has changed his or her conclusions or recommendations
regarding the facts, the regulations violated, or the proposed
sanction.

b. Section B.Shall include an "Index of Exhibits," and all
exhibits referenced in the report. The index will contain a list
of the exhibits by numeric symbol and give a short description of
the exhibits submitted with the report. Each exhibit must be
numbered consecutively and be arranged in a logical order to
facilitate a review. Each exhibit referenced in the "facts" shall
be included as an exhibit in section B. Items included in this
section are:

(1) Snecial Auent's Statement. This exhibit will contain
the background information of when, where, and how the special
agent discovered the alleged violation. A statement on an incident
reported by a law enforcement agency should provide sufficient
background information to provide an adequate understanding of how
the violation came to the attention of the FAA. An agent's
statement shall be included in all cases where the personal
observation of the agent is a significant factor in proving or
disproving the case.
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(2) Auencv Record. This section shall contain the results
of FAA records searches such as those maintained in CASIS, EIS,
Airman or Aircraft Registry. Such file checks can assure that
the special agent has not overlooked any pertinent background
information that is available at the outset of the investigation.
These records are essential in establishing a reasonable
assessment of compliance history and significant compliance
trends. The results of these records checks must be summarized
on a separate FAA Form 1600.32~1. The individual computer
printouts shall not be included in the report. The following
guidelines are provided as an example of the extent of record
searches that would normally be sufficient. Factors such as the
size and frequency of the entity being inspected will qualify
these guidelines.

(a) Record checks on individuals shall usually be
conducted as far back as possible.

(b) A period of five years is generally sufficient to
establish a compliance history for airports.

(c) In cases involving air carriers a period of from
one to three years is generally necessary to document compliance
trends.

(3) Other uertinent record checks. Some cases may require
that checks of other agency's records be performed. A few
examples would include local law enforcement agencies (e.g.,
airport police) or could include items such as airway bills, or
shippers' declarations for dangerous goods, (hazardous materials
cases). Other agency record checks must be reported in compliance
with subparagraph (5).

(4) Technical information. Analysis performed by any
professional or technical laboratory (as in hazardous material
cases) must be included in the investigative report. Available
information such as material safety data sheets (MSDS) should
also be included in this section.

(5) Statements and Records of Interviews. There are two
methods of documenting the investigative interview, the signed
statement and the record of interview.

(a) Statements. The agent shall attempt to obtain
from a witness a signed and preferably sworn statement when the
witness' personal observation, or experience is an important
factor in proving or disproving the violation.
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(b) Record of interview. The purpose of a record of
interview is to provide a narrative to explain the substance of a
witness' 'observations. This is accomplished by including
information given in the interview which is not included in the
statement, if one has been obtained. If a signed statement cannot
be obtained, the record of interview provides the substance of the
information provided by a witness.

(c) Interviews. When recording either statements or
records of interview, each person interviewed will be identified by
name, address, phone number, occupation and/or title, date
intervie.ded,  place interviewed, how associated with the
investigation, etc., with sufficient specificity to identify the
witness and indicate his/her qualifications. The agent should
attempt to obtain a signed sworn statement from the ,subject. If
the age of a witness has a bearing on his/her credibility, it
should be included, e.g., interviews of juveniles. Any of the
above information that has not been included in a written statement
should be included in the record of interview. The last paragraph
of.the interview should be in the following format when a
statement has been given:

The interview with Jones was reduced to a signed, sworn
statement and it is included as . . . . . . . EXHIBIT 4

(d) Reporting Negative Interviews. When persons who
are interviewed indicate that they have no knowledge or information
pertinent to the matter under investigation, (i.e., negative
interviews) a record of these interviews may be reported on a
single report form by listing and fully identifying each individual
interviewed with the following statement:

The following persons were interviewed and stated they had no
knowledge pertinent to the matter under investigation.

Similarly, when records are checked during an investigation with
negative results, e.g., police records, the sources of the record
should be identified and the results summarized on a single report
form.
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(6) Record Review. A report of a record review does not
quote verbatim the substance of a record, but is an explanation
of a technical form or record in plain language. The report will
indicate where the record was obtained, from whom it was obtained
and provide any necessary explanation. If the record reviewed is
not an original, the report will reflect where the original is
located, whether or not it is obtainable, from whom and under
what circumstances it can be obtained: i.e., by subpoena, court
order, etc. Original documents and certified, or authenticated,
copies of official records should be obtained whenever possible.
(When in doubt, check with.the appropriate Office of Assistant
Chief Counsel.) Only those documents secured during the
investigation phase which serve to prove or disprove the
allegations should be attached as exhibits. In dealing with any
documents, records, or other material, the agent must ensure that
the necessary "chain of custody11 is preserved, and document the
chain of custody.

(7) Photouranhs. Paragraph 407 identifies logistical
elements to consider when using photos. It is recommended that
the agent place the pertinent information, not only on the back
of the print but also, on the front of the paper to which the
photo is attached. Appropriate chain of custody shall be
maintained as needed.

(8) Reference items. Copies of appropriate sections of
an air carrier's approved security program and airport security
plans that are cited as.alleged violations must be included in
the report. These are vital documents required to prove the
allegations cited in the EIR and must reflect the regulations or
security program or plan that was in effect at the time of the
violation.

905A. PROTECTION AND RELEASE OF EIRs.

a. Protective markinus. Enforcement investigative reports
normally qualify for the designation of "FOR OFFICIAL USE ONLY"
(FOUO) and shall be so marked unless the report contains national
security information requiring a security classification. (See
Order 1600.15, Control and Protection of FOUO Information).
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b. Release of investicfations. Request for release of the EIR
or investigative information should be handled in accordance with
FAA Order 1200.23, Public Availability of Information. An EIR or
any part of an EIR should be released only with the concurrence of
the appropriate office of the Assistant Chief Counsel. Information
of a security nature may be released only by the Director, Office
of Civil Aviation Security, ACS-1, in accordance with FAR Part 191.
Refer to Action Notice 1650.8, dated February 16, 1990, for
additional guidance.

906A. EMERGENCY  ENFORCEMENT ACTIONS. The appropriate handling of
a violation requiring emergency certificate suspension or
revocation involves participation or initiation of such action by
the Assistant Chief Counsel, prior to actual completion of the EIR.
An advance or partial EIR should be prepared and forwarded, and
legal counsel should be provided copies of all evidence that
supports the alleged violation. The complete EIR package should be
completed as expeditiously as possible.

907A. REGIONAL  COPIES. The distribution requirements of
paragraph 1405 do not provide for a regional division copy of the
EIR package. If an additional copy of the report is desired,
divisions may either make copies or request that the field offices
provide an additional copy.

908A. DOWNGRADING OF EIRs. EIRs initiated by the field office or
regional division for legal enforcement may, in some.cases,  be
returned for downgrading to administrative action or no action
[paragraph 1002b(5)]. In this case, the investigating office
should prepare and process an appropriate EIR using the same EIR
number shown on the original, and with the annotation at the top of
the form, "DOWNGRADED."

909A. - 999A. RESERVED.
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Subject: Corrective action through remedial training. T h i s
compliance and enforcement bulletin describes the agency’s
program of affording certificated pilot and non-pilot airmen who
violate certain provisions of the Federal Aviation Regulations
(FAR) remedial training in lieu of legal enforcement action.
The program complies with 14 CFR. Section 13.11(a)(2) and FAA
Order 2150.3A, Chapter 11, “Administrative Enf’orcement  Action.”
Where appropriate, it is intended to encourage future compliance
of airmen by bringing the seriousness of the incident to the
attention of the person involved, providing remedial training in
lieu of the imposition of punitive legal enforcement action, and
documenting corrective action taken, thereby providing a source
of information for agency use.

Policy: The purpose of this program is to achieve the future
compliance by certificated airmen through alternatives to
punitive legal enforcement action. This policy applies to
certificate holders who were not exercising the privileges of
their certificates for compensation or hire in air
transportation when the apparent violation occurred. Where
remedial training is determined to be appropriate, the airman is
allowed to complete a FAA-designed corrective training program
in lieu of the imposition of certificate or civil penalty
action. The FAA will not impose a punitive legal enforcement
sanction against the participating airman for that incident, if
the airman satisfactorily completes the prescribed training
course within the time specified by the agency.

It is within the discretion of the inspector, in coordination
with the Field Office Management, to make an initial
determination as to whether remedial training may be
appropriate. In the exercise of this discretion, the inspector
should consider the following factors:

(1) Whether future compliance can reasonably be ensured through
remedial training alone.

(2) The airman should exhibit a constr,uctive attitude which
.would lead the inspector to believe that the airman has a
willingness to comply, so that non-compliance is less likely in
the future.

(3) Remedial training is not an appropriate response to conduct
which discloses a lack of qualifications. If lack of
qualifications is indicated by evidence gathered during the
investigation, reexamination under section 609 of the Federal
Aviation (PA) Act of 1958 should be initiated; consult Chapter 8
of FAA Order 2150.3A.
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(4) The airman’s record of enforcement aCtiOnS, if any.
Remedial training will generally be appropriate for airmen with
no record of violati.ons, but a record of violation will not
autorjatically render remedial training inappropriate. For the
purpose of this program, administrative actions and legal
enforcement actions, including a c,ivil penalty compromise or an
order assessing civil penalty/settlement without a finding of
violation, or a waiver of imposition of a certificate or civil
penalty action in accordance with’the Aviation Safety Reporting
System, may be considered.

(5) Remedial training is not considered appropriate for conduct
which is deliberate, grossly negligent, or which may constitute
a criminal offense.

A remedial training course will be developed by an FAA Accident
Prevention Specialist (APS), or other qualified person at the
direction of the Flight Standards District Office (PSDO)
Manager, only after review of the investigative file, discussion
and counseling with the candidate in person, and discussion with
the investigating field inspector. Ground instruction, flight
training, simulator training, training conducted by a mechanic
instructor, authorized inspector, designated mechanic examiner,
or other training may be required and must be received from
qualified training sources approved by the APS at the
candidate’s exi)ense. FAA personnel will not conduct remedial
training.

In order to ensure that the agency preserves its ability to
initiate timely legal enforcenic:il, action in the event the airman
fails to satisfy any terms and conditions of the training
agreement, the APS, upon consultation with the investigating
inspector, should develop a training .program that is capable of
completion within 120 days after the FAA became aware of the
violation. Failure to complete the training program
successfully within the time specified may result in termination

of the airman’s participation in the program, and may result in
appropriate legal enforcement action.

Action: When an apparent violation of the FAR becomes known to
the FAA, an investigating inspector is assigned and a full
investigation is initiated in accordance with current FAA orders
and policy. If, in the course of the investigation, the’
investigating inspector believes that, under the criteria of
this policy, remedial training in lieu of legal enforcement
action may be appropriate, the inspector should document the
relevant factors which support this conclusion, and proceed as
follows:
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(1) The Letter of Investigation (LOI) sent should advise the
airman that he/she may be allowed to participate in the
corrective action through remedial training program. The LO1
should also advise that failure to respond to the LO1 in the
time specified in the LO1 will preclude participation in the
program, and that the airman in the response must express an
interest in pursuing a prescribed course of remedial education
and must cooperate with the investigation. A sample Letter of
Investigation is provided in Attachment 1 to this Bulletin.

(2) In all cases, the inspector’ must complete the investigation.

(3) The investigating inspector should advise the APS of all
facts and circumstances surrounding the apparent violation and
provide the APS with a copy of the investigative file. If the
airman resides within another FSDO’s geographic area of
responsibility, the APS at that FSDO may be utilized as the
supervising APS.

(4) The APS will schedule a meeting with the airman in person.
Failure of the airman to participate in a face-to-face meeting
could demonstrate a nonconstructive compliance disposition and
will normally preclude participation in the program.

(5) Before the meeting, the APS will develop an appropriate
course of remedial study that clearly states a training
objective. Guidance for developing appropriate remedial study
experiences for both pilot and non-pilot airmen is contained in
FAA Order 8740.1~, Appendix 7. The APS will coordinate
development of each training program with operations,
airworthiness and avionics inspectors, as needed.

(61 During the meeting the APS will confirm whether remedial
training is appropriate, propose a course of study, and
thereafter develop a remedial training program.

a. In determining whether the airman has a constructive
attitude toward compliance, the APS should consider the
timeliness and nature of the response to the LOI, including the
airman’s attendance at a meeting with the APS and the manner in
which the airman has met all regulatory responsibilities.

b. The APS will describe a proposed course of Study,
including training objectives and expected completion date, to
the airman. In developing the training regimen, the APS should
consider the nature of the apparent violation and, if relevant,
the airman’s enforcement record, if any. The APS will Consider

the specific needs of the candidate, and the availability of
qualified instructors, simulators, etc. in the airman’s
geographic area of operation. The APS should solicit and
consider the airman’s views on the proposed course before
developing a final remedial trai’ning program. A sample remedial
training agreement is contained in Attachment 2 to this Bulletin.
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(7) The meeting between the APS and the airman should be
limited to a discussion of an appropriate remedial training
program to assist the airman to comply with safety regulations
in the future. The merits of the underlying incident or
investigation should not otherwise be discussed. The APS
should advise that because participation in a remedial training
program is a substitute for legal enforcement action, the
airman may not both legally challenge the apparent violation
and participate in the program. If at any time the airman
elects to contest the matter in litigation, the APS should
advise that the remedial training agreement would become null
and void, the remedial training process would terminate and
appropriate legal enforcement action would be taken. Under
these circumstances, no further efforts to undertake remedial
training would be pursued.

(8) When an agreement on training has been reached, a letter
of agreement specifying the terms and conditions of the
remedial training program should be signed by the supervising
APS and the airman. The remedial training agreement will
clearly state the objective of the prescribed remedial training
course, include a completion date and the method by which the
airman will document satisfactory completion of the training.

(9) The APS will verify that the training objectives have been
met. Within the time specified in the training agreement, the
airman must provide the required evidence that training has
been completed, including an original record of training,
signed by each instructor or authorized official of the
training establishment, certifying the areas of training and
that the training program has been satisfactorily completed.
This certification  and other documentary evidence, such as
logbook entries and aircraft rental invoices, will be placed in
the file as required by the remedial training agreement. A
discussion with the instructor who provided the training may
also be appropriate, in which case a record of that discussion
should be included in the file.

(10) When the APS is satisfied that the terms and conditions
of remedial training course and objective have been met, the
APS will notify the investigating  inspector accordingly and
return the file.

(11) The investigating inspector will send the airman a Letter
of Correction in accordance with FM Order 2150.3A, Paragraph
1104. A sample Letter of Correction is provided in Attachment
2 of this Bulletin. The investigative report (EIR) will be
processed in accordance with FM Order 2150.3A, Paragraph 1001
Regional Flight Standard6 personnel will forward a copy of the
Letter of Correction to AFS-820 for review. Receipt of the
Letter of Correction, which will contain a statement that the
required remedial training has been satisfactorily
accomplished, will close the case.
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(12) ff t h e  a i r m a n  f a i l s  t o  m e e t  a n y  t e r m  o r  c o n d i t i o n  o f  t h e
program or the agreement, t h e  a i r m a n  s h a l l  b e  n o t i f i e d  b y
l e t t e r , s e n t  b y  c e r t i f i e d  m a i l  w i t h  r e t u r n  r e c e i p t  r e q u e s t e d ,
t h a t  p a r t i c i p a t i o n  i n  t h e  t r a i n i n g  p r o g r a m  h a s  b e e n  t e r m i n a t e d ,
a n d  t h a t  a p p r o p r i a t e  l e g a l  e n f o r c e m e n t  a c t i o n  w i l l  b e  t a k e n .  A
sample  Let ter  o f  Terminat ion  i s  prov ided  in  At tachment  4  to  th i s
B u l l e t i n .

( 1 3 )  T h e r e  m u s t  b e  a  c l e a r  d i v i s i o n  b@tween e n f o r c e m e n t
a c t i v i t i e s  c o n d u c t e d  b y  t h e  i n v e s t i g a t i n g  i n s p e c t o r  a n d  r e m e d i a l
t r a i n i n g  a c t i v i t i e s  c o n d u c t e d  b y  t h e  A P S . The APS should guard

a g a i n s t  b e i n g  d r a w n  i n t o  t h e  l e g a l  e n f o r c e m e n t  a c t i o n  p r o c e s s .
I n  a  l e g a l  e n f o r c e m e n t  a c t i o n  t a k e n  i f  t h e  a i r m a n  f a i l s  t o
comple te  the  t ra in ing  program, the response to the LO1 may be
used  as  ev idence  but  in format ion  prov ided  to  the  A P S  by  the
a i rman  wi l l  no t  be  used  as  ev idence .

A p p l i c a b i l i t y : T h e  p o l i c y  s e t  f o r t h  i n  t h i s  c o m p l i a n c e  a n d
e n f o r c e m e n t  b u l l e t i n  i s  e f f e c t i v e  i m m e d i a t e l y  a n d  a p p l i e s  t o  a l l
apparent violat ions in which an EIR was opened on or after
March 5, 1990, the date on which the Administrator announced
t h i s  a n d  o t h e r  c o m p l i a n c e  a n d  e n f o r c e m e n t  p o l i c y  i n i t i a t i v e s .
A d d i t i o n a l l y , i n  o r d e r  t o  e n s u r e  b r o a d  a p p l i c a t i o n ,  i t  a l s o  w i l l
b e  a p p l i e d  t o  a n y  o t h e r  o p e n  c a s e  i n  w h i c h  i n i t i a l  l e g a l
e n f o r c e m e n t  a c t i o n  ( n o t i c e  o f  p r o p o s e d  c e r t i f i c a t e  a c t i o n  o r
c i v i l  p e n a l t y )  h a s  n o t  b e e n  i s s u e d .

Attachments
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Attachment 1, Sample Letter of Investigation,  Flight Operations

July 5, 199-

File Number: 9-CE040235,

Mr. John D. Smith
1711 Colorado Avenue
River City, Iowa 51649

Dear Mr. Smith:

Personnel of this office are investigating an incident that
occurred on July 4, 1990, which involved the operation of a
Cessna aircraft, N57785, in the vicinity of Metropolis Airport
terminal control area (TCA) at approximately 3:15 p.m.

The aircraft was observed and identified as Cessna N57785
operating within the boundaries of the Metropolis Airport TCA
without the required clearance from air traffic control.
Operations of this type are in the view of the FM contrary to
the Federal Aviat,ion Regulations.

This letter is to,inform you that this matter is under
investigation by the Federal Aviation AdminiStratiOn (FM). We
would appreciate receiving any evidence or statements you might
care to make regarding this matter within 10 days of receipt of
this letter. Any discussion or written statements furnished by
you will be given consideration in our investigation and any
subsequently  prescribed sanction or corrective action. If we
do not hear from you within the specified time, our report will
be processed without the benefit of your statement.

Additionally, you may be allowed to participate in the FAA's
corrective action through remedial training program, in the
place of legal enforcement action that may otherwise be
determined to be appropriate. Remedial training may be
appropriate  if the FM determines that:

a. The apparent violation was not deliberate or grossly
careless;

b. The apparent violation did not involve apparent
criminal conduct or disclose a lack of qualifications  to hold,a
certificate;

c. You fully disclosed the facts and circumstances  of this
incident at the time of the investigation,  and
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d. u p o n  r e v i e w  o f  y o u r  r e c o r d  o f  e n f o r c e m e n t  a c t i o n s ,  i f
any ,  you  have  a  good  record  o f  compl iance  wi th  the  Federa l
Av ia t ion  Regula t ions .

To be allowed to  participate in the corrective action through
remedial  training program, y o u  m u s t  r e s p o n d  t o  t h i s  l e t t e r
w i t h i n  1 0  d a y s  o f  r e c e i p t  a n d  s p e c i f i c a l l y  e x p r e s s  y o u r  i n t e r e s t
i n  p u r s u i n g  a  c o u r s e  o f  r e m e d i a l  e d u c a t i o n . ‘However ,  the
d e t e r m i n a t i o n  t o  u s e  r e m e d i a l  t r a i n i n g  i s  w i t h i n  t h e  d i s c r e t i o n
of the FAA, and a response by you does r o t  g u a r a n t e e  t h a t
r e m e d i a l  t r a i n i n g  w i l l  be a f f o r d e d  y o u  a s  a  s u b s t i t u t e  f o r  l e g a l
enforcement action.

If you wish to receive remedial training, and the FAA inspector
bel ieves  remedia l  t ra in ing  may  be appropr ia te ,  you  wi l l  m e e t
with an Accident Prevention Special ist ,  who wil l  conf’irm whether
training is appropriate and will propose a training course for
YOU, at your expense. If you agree to the proposed remedial
training program, a written agreement describing the terms and
condi t ions  o f  the  t ra in ing  program wi l l  be  s igned  by  you  and  the
FAA. u p o n  s a t i s f a c t o r y  c o m p l e t i o n  o f  t h e  p r e s c r i b e d  t r a i n i n g
program within the time specified, y o u  w i l l  b e  i s s u e d  a  L e t t e r
o f  c o r r e c t i o n  a n d  t h e  m a t t e r  w i l l  b e  c l o s e d . F a i l u r e  to c a r r y
out  any  o f  the  terms  o f  the  remedia l  t ra in ing  agreement  wi l l
resu l t  in  terminat ion  of your  par t i c ipa t ion  in  the  program and
m a y  l e a d  t o  a p p r o p r i a t e  l e g a l  e n f o r c e m e n t . Information provided
t o  t h e  FAA, including the response to this  letter,  may be used
i n  d e t e r m i n i n g  w h e t h e r  r e m e d i a l  t r a i n i n g  i s  a p p r o p r i a t e .  I n
a d d i t i o n , i f  r e m e d i a l  t r a i n i n g  i s  n o t  a f f o r d e d ,  o r  if-the
p r e s c r i b e d  r e m e d i a l  t r a i n i n g  p r o g r a m  i s  n o t  s a t i s f a c t o r i l y
completed, i t  may  be  used  in  subsequent  l ega l  enforcement  ac t ion .

Information on the corrective action through remedial training
program may  be  obta ined  by  contac t ing  th i s  o f f i ce  a t  (213) 376-
2181.

S i n c e r e l y ,

JOEiN L. DOE
A v i a t i o n  S a f e t y  I n s p e c t o r

ATCH : PRIVACY ACT NOTICE - Figure 4-9, FAA0 2150.3A
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Attachment 2, Sample Training Agreement

File Number: g-CEO40235

Mr. John Smith
1711 Colorado Avenue
River City, Iowa 51649

Dear Mr. Smith:

On July 5, 199-, you were advised that the Federal Aviation
Administration  was investigating an incident which reportedly
occurred on July 4, 199-, in the vicinity of the Metropolis
Airport terminal control area (TCA), and involved your
operation of Cessna N57785.

Our investigation indicates that you were observed operating
within the boundaries of the Metropolis Airport TCA without the
required clearance from air traffic control. You have been
advised that in the view of the FAA, such an operation is
contrary to Section 91.90(a)(l)(i) of the Federal Aviation
Regulations. Therefore, you have agreed to enter into this
training agreement.

In consideration  of all available facts and circumstances,  we
have determined that remedial training as a substitute for
legal enforcement action is appropriate.  Accordingly,  your
signature on this letter signifies your agreement to complete
the prescribed course of remedial training within the assigned
period of time. To complete this remedial training program
successfully you must comply with the following terms:

a. You must obtain the required training from an approved
source. Approval can be obtained verbally from Bette B.
Wright, Accident Prevention Specialist (APS), Metropolis Flight
Standards District Office (FSDO), upon obtaining the services
of a certified flight instructor.

b. Once training begins, you are required to make periodic
progress reports to the Metropolis FSDO APS.

c . You are required to complete all elements of the
remedial training syllabus and meet acceptable completion
standards within 21 days of accepting this training agreement.

d. You are required to provide the Metropolis FSDO APS
with written documentation  indicating satisfactory completion
of the prescribed remedial training. You must provide the
original of a written certification  signed by the certified
flight
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in s t ruc tor  who  conduct s  the  remedia l  t ra in ing . The written
c e r t i f i c a t i o n  m u s t  d e s c r i b e  e a c h  e l e m e n t  o f  t h e  s y l l a b u s  f o r
which  ins t ruc t ion  was  g iven , a n d  t h e  l e v e l  o f  p r o f i c i e n c y  y o u
have  ach ieved .

e. All expenses incurred for the prescribed training will
be borne by you.

Remedial  Training Syllabus

S y l l a b u s  o b j e c t i v e : TO improve’the  student’s  knowledge and
pi lo t  prof i c iency  concern ing  VFR rad io  nav iga t ion ,  cros s -country
f l y i n g  a n d  t e r m i n a l  c o n t r o l  a r e a  o p e r a t i o n s .

s y l l a b u s  c o n t e n t :

a, A minimum of 6 hours of ground instruction on the
f o l l o w i n g  s u b j e c t s :

(1) Rap r e a d i n g ;
(2)  Nav iga t iona l  equ ipment  opera t ion  (both  Loran  c

and VOR);
(3)  Nav igat iona l  equ ipment  l imi ta t ions  (both  Loran  C

and  VOR);
( 4 )  A i r  t r a f f i c  c o n t r o l  p r o c e d u r e s  Concerning T e r m i n a l

Control  a r e a  o p e r a t i o n s  (VFR):
(5) A t  l e a s t  o n e  v i s i t  t o  t h e  M e t r o p o l i s  t e r m i n a l  a r e a

r a d a r  c o n t r o l  f a c i l i t y  to  p a r t i c i p a t e  i n  o p e r a t i o n  r a i n  c h e c k .
Trave l  t ime  to  and  f r o m  t h e  Metropol i s  A irpor t  can  not  be
credited toward  the B-hour  requirement.

b . Three hours of f l ight  instruction in  cross-country
n a v i g a t i o n  p r o c e d u r e s  t o  i n c l u d e :

(1) N a v i g a t i o n a l  e q u i p m e n t  o p e r a t i o n  (bo.th L o r a n  C
and VOR);

( 2 )  N a v i g a t i o n a l  e q u i p m e n t  l i m i t a t i o n s  ( b o t h  L o r a n  C
and VOR);

(3) c r o s s - c o u n t r y  n a v i g a t i o n  ( b o t h  pilotage a n d  r a d i o
nav iga t ion  us ing  both  Loran  C  and  VOR);

(4) terminal control area- qperatfons (VIR);

Completion standards: The training vi11 have been Succe8sfullY
completed when the as8igned imtructor, by oral te8ting  and
p r a c t i c a l  d e m o n s t r a t i o n , certifier that the student ha8
completed in8truction in the above-mentioned 8UbjeCt8 in
accordance with the reredial training 8yllabu8.
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Betty B. Wright
Acc ident  Prevent ion  Spec ia l i s t

Date

I  agree to comply with the terms and condit ions 8pecified  in
t h i s  l e t t e r . I  unders tand  tha t  fa i lure  t o  comple te  any  e lement
of  this  agreement within the prescribed period o f  time may
resu l t  in  my  remova l  f rom the  correc t i ve  ac t ion  through  remedia l
t ra in ing  program and  may  resu l t  in  appropr ia te  l ega l  en forcement
a c t i o n .

John D. Smith Date
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Attachment 3, Sample Letter of Correction, Flight Operations

File Number: 9-CEO40235

Mr. John D. Smith:

This letter is in regard to your operation as pilot in command
of a Cessna aircraft, N57785, on July 4, 1990.

Our investigation indicates that on that date you were observed
operating within the boundaries of the Metropolis Airport
terminal control area without the required clearance from air
traffic control. You have been advised that in the view of the
FM, such operation is contrary to Section 91,90(a)(l)(i) of
the Federal Aviation Regulations.

As a result of our discussion with you on August 1, 199-,  you
agreed to complete a program of remedial training as a
substitute for legal enforcement action. You have submitted
evidence showing satisfactory completion of 6 hours of ground
instruction in map reading and navigation equipment
and limitations and 3 hours of flight instruction in

operations

cross-country navigation procedures as specified in the
training agreement.

In closing this case, we have considered all available facts
and concluded that, based on your satisfactory completion of
the remedial training program, legal enforcement action will
not be pursued. In place of such action, we are issuing this
letter that will be made a matter of record for a period of 2
years, after which the record of this matter will be expunged.
This letter constitutes neither an admission nor an
adjudication of a violation.

We appreciate your cooperation in this matter and expect your
full compliance with the regulations in the future.

Sincerly,

John L. Doe
Aviation Safety Inspector
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Attachment 4

Attachment 4, sample Letter of Termination, Flight Operations

July 20, 199-

File Number: 9-CEO40235

Mr. John D. smith
1711 Colorado Avenue
River City, Iowa 5 1 6 4 9

Dear Mr. Smith:

This is to inform you that we find you have not complied with
the remedial training agreement executed On-August 1, 199-,
requiring that you complete specified remedial training.
Specifically, your designated flight instructor, Mr. George
Smith, advises you have not begun the navigational flight
instruction you agreed to have completed by August 16, 199-.
Although you were scheduled to participate in operation rain
check beginning on August 20, 199-, you did not attend any of
the three scheduled sessions. Moreover, you have not contacted
this office to request modification of any of the terms of the
remedial training agreement.

In view of your failure to comply with the terms and conditions
of the training program agreement, we have terminated your
participation in the remedial trai)?in g program effective this
date. In addition, we have referred your case, involving the
operation of Cessna N57785 on July 4, 199-, to the Assistant
Chief counsel for the Central Region for appropriate legal
enforcement action.

Sincerely,

JOHN L. DOE
Aviation Safety Inspector

ATCH: PRIVACY ACT NOTICE - Figure 4-9, FAA0  2150.3A
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Attachment 5

Attachment 5, Corrective Action through Remedial Training
Case Study (Operations).

Introduction

This case study involves the hypothetical application of
remedial training in lieu of le.gal enforcement action. The
facts which give rise to the apparent violation involve an
unauthorized terminal control area (TCA) incursion. Although
the concept of corrective action through remedial training is
not limited to TCA incursions, this example illustrates an
application of the program.

E X A M P L E

The pilot of a Cessna 182 was on a pleasure flight from a
small uncontrolled airport to a major controlled airport
approximately 200 miles away. The flight was conducted under
visual flight rules (VFR) in reported VFR conditions with
scattered clouds and visibility of 6 miles at several reporting
points along the intended route. The pilot did not plot the
planned course on his charts (which later were determined to be
out of date by one revision cycle). He had previously flown
this route using VORs as his primary means of navigation.
However, on this flight he intended to use a newly installed
Loran C receiver and not directly over fly the VOR stations.
This major airport is within a TCA which the pilot intended to
circumnavigate. The pilot did not pre-program any way points in
his Loran C receiver prior to takeoff because he intended to
rely on the built-in data base of the Loran c.

The flight proceeded normally with the pilot identifying
certain geographical landmarks including a river, highway,.
railroad tracks, and a small city along the way. About halfway
through the trip some cumulus buildups appeared. He elected to
deviate to the left of course. There was not a VOR in a good
position for the new course. In addition there was not an
appropriate pre-programmed way point in the Loran C data base.
Therefore, he elected to use a distant airport as a way point
and followed the course indicated by the Loran C. After several
minutes of flying, the terrain looked unfamiliar. He attempted
to cross-check his position with the VOR but was unable to
receive the selected station. Then he decided to program a way
point in the general direction he felt he should be going. He
looked at his chart and defined the way point in terms of radial
and distance from a VOR that was so.me distance off the intended
course of flight. The pilot continued until he spotted a
familiar river. However, he was surprised at how far south he
Was and that he was past the major airport and TCA that Was
close to his originally intended flight path.

/-
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Nearing his intended destination he monitored ATIS and
contacted the air traffic control tower for landing
instructions. Following an uneventful landing and turn off from
the runway, the ground controller requested him to contact the
tower by telephone. He acknowledged and complied with the
instruction as soon as he tied down his airplane.

upon calling the tower, the pilot was asked to identify
himself and the aircraft. After supplying the requested
information, the pilot asked if there was a problem. The
controller advised that the informationwas requested by the
Terminal Radar Approach control (TRACON) at the major airport in
whose airspace the pilot had passed through.
asked if there was any problem,

The pilot again
and the controller responded

that the pilot would get an explanation in the mail.

About 10 days later, the pilot received a letter of
investigation from the FAA Plight Standards District Office that
was located near the aforementioned TRACON. The letter
described the TCA incursion on the day of the earlier flight.
In accordance with the instructions set forth in the letter, the
pilot telephoned the investigating inspector to .provide the
details of the flight.

H o w e v e r , ti.e investigating inspector was not in when the
pilot called. The pilot inquired about the corrective action
through remedial training program, and was transferred to the
accident prevention specialist (APS). The APS briefed him about
the program and informed him that the investigating inspector

. makes the initial determination as to whether the pilot is an
applinpriate  candidate for the program. He arranged for the
pil.,t to have an appointment with the investigating inspector.

When the pilot arrived for the appointment, he brought the
charts, the operations manual for his Loran C and his airman and
medical certificates. The investigating inspector interviewed
the pilot at length and reviewed the pilot’s cross-country
planning procedures, as well as the pilot’s knowledge of VOR and
Loran c. The investigating inspector had previously plotted the
aircraft’s actual track, as determined from an National Track
Analysis Program (NTAP) report, on a current sectional.chart and
used that information in the interview.

The plotted course revealed that the aircraft had
penetrated one of the outer rings of the TCA. After discussing
the incident they determined that the penetration occurred while
circumnavigating the cumulus buildups. The inspector determined
that while the pilot’s general knowledge of navigation and his
skills were adequate, his Loran C navigation skills were
insuffient.
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The inspector noted the following deficiencies: use of out
of date charts; failure to plot his course; and insufficient
knowledge of his Loran C equipment.

Using the factors listed in Compliance/Enforcement Bulletin
90-8, ‘the inspector made an initial determination that for this
pilot, remedial training in lieu of legal enforcement action may
be appropriate.

The inspector then referred the pilot to the APS who
scheduled a face-to-face meeting the same day. The APS had
previously reviewed the case with the investigating inspector
and had drafted a remedial training agreement. After some
discussion on the availability of a qualified instructor and the
location of the nearest FAA radar-equipped air traffic facility,
an agreement was reached on the training objectives and the
elements necessary to achieve them. .The finalized training
agreement was signed by both the pilot and the supervising APS.
The agreement included a provision requiring a progress report
(by telephone) within 15 days from the date the agreement was
executed. The APS knew the flight instructor chosen by the
pilot.

During the progress report, the APS was informed that the
pilot had an appointment for operation rain check at a TRACOB 30
miles from his home. The APS later contacted the instructor,
reviewed the pilot’s progress, and asked the instructor to
provide a letter detailing the elements of the pilot’s training
and certifying the results.

About 2 weeks later, the pilot returned to the FSDO and
presented the APS with a letter written by the instructor who
conducted the remedial training. In the letter, the instructor
certified that the airman satisfactorily completed all of the
elements listed in the remedial training syllabus. The APS
compared the letter from the flight instructor with the written
training agreement and determined that terms of the agreement
had been satisfied. The APS advised the pilot that he had
successfully completed the prescribed remedial training program
and that he would receive a letter of correction that would
close out this matter. The APS offered the pilot some advice
concerning avoiding future incidents of this nature and the
pilot thanked the APS.

The APS returned the file to the investigating inspector
and they ‘discussed the pilot’s participation in and completion
of the remedial training program. The investigating inspector
issued a letter of correction to the pilot and processed the
enforcement investigative report in accordance with policies
governing administrative action.
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COMPLIANCE/ENFORCEHENT  BULLETIN 90-9

SUBJECT: SSER recommendations relating to analysis of a
ViolatiOn; determination of appropriate sanction; and
coordination within the Office of the Chief Counsel.

DISCUSSION: The Administrator has approved several changes to
the procedures for analyzing violations, determining sanctions,
and coordinating proposed actions within the agency that were
recommended by the recent system Safety and Efficiency Review
(SSER) of the General Aviation Compliance and Enforcement
Program. This Bulletin implements four of those
recommendations. These changes are effective immediately and
will be incorporated into the next revision of the FAA Order
2150.31.

I. Analysis of careless or reckless violations (PAR 91.9).

SSER Recommendation CLE005: FAA Order 2150.3A should be
amended to provide that alleged violations of Federal Aviation
Regulation (FAR) Section 91.9 should be supported by a separate
discussion in the technical analysis portion of the Enforcement
Investigative Report (EIR). This Bulletin provi,des for such an
analysis.

II. Coordination of cases involving small air carriers.

SSER Recommendation CLEOlO: FAA Order 2150.3A, paragraph
1201c(3), should be amended such that the definition of
‘signif icant’ cases (requiring AGC pre-issuance coordination)
would exclude general aviation small operator civil penalty
cases from coordination where the maximum statutory penalty
could be $100,000 or more, solely through the multiplication of
flights. In these general aviation multi-flight cases, a
$500,000 potential maximum statutory penalty (or 50 flights)
should be established as the threshold for AGC pre-issuance
coordination. This Bulletin amends the coordination process as
recommended. *small operators. are defined as those air
carriers or operators for compensation or hire conducting only
on-demand operations using aircraft with nine or fewer
passenger seats. This change provides that small operator
cases are .significant’ and, therefore, require pre-issuance
coordination with headquarters, only when there is a proposed
penalty of $50,000 or more; when there is a maximum statutory
penalty of $100,000 or more and is not arrived at solely
through multiplication of flights; or when there is a maximum
statutory penalty of $500,000 or more.
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III. Deference to field offices and other subordinate and
client offices in choice of sanctions.

SSER Recommendation ChEOOll: PAA Order 2150.3A should be
amended to emphasize that during the review process of
enforcement cases, FAA enforcement personnel should give due
deference to sanction recommendations of subordinate and client
offices if they are properly justified and explained.
Implementing policy guidance is prescribed in this Bulletin.

IV. Declaration of an emergency as a factor to consider in
setting a sanction.

SSER Recommendation CbEOO22: PAA  order 2150.3A, paragraph
207b(5), should be amended to state that declaring an emergency
in an appropriate situation is evidence of good judgment and
attitude. Such evidence is to be considered in setting
enforcement penalties which might result from a violation
attendant to such a declaration. This Bulletin makes an
appropriate amendment to amend paragraph 207b(5), to implement
this recommendation.

ACTION:

I. Analysis of careless or reckless operation. In a case in
which the reporting inspector finds that a violation Of S91.9
has occurred, the inspector should document the factors on
which that determination is based in the analysis portion of
th? Pacts and Analysis Section of the EIR. Accordingly, the
following language is added to paragraph 906b, Analysis, of FAA
Order 2150.311:

The inspector should explain how each PAR section cited was
violated. This need not be an extensive discussion, and
will be only one or two sentences in many cases.

When the inspector finds that a pilot has operated an
aircraft in a careless or reckless manner so as to endanger
the life or property of another, the inspector should
provide a brief explanation as to why the conduct was
careless or reckless, and the potential or actual danger
involved. For instance, The NTSB has held that potential
or inherent danger occurs when a pilot deviates from an
assigned altitude, even in clear weather with no other
aircraft shown to be close by. such operation is found to
be inherently dangerous, in that actual danger might have
developed in the ordinary course of events. A finding of
actual danger may be appropriate if the altitude deviation
caused the aircraft to be operated so close to another
aircraft as to cause a collision hazard.
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IV. . Declaration of an emergency. Paragraph 207b(5) is'revised
to read as follows:

~

(5) Attitude of the alleged violator. A good compliance
attitude is expected. More severe sanctions should be
imposed on those who display poor attitudes.
situations,

In emergency
the declaration of an emergency with Air

Traffic Control,
risk,

if it does not aggravate the existing
is viewed by the FAA as a sign of good judgment and a

constructive attitude, which may in appropriate cases, be a
factor in mitigating a sanction to be imposed for any
violation committed.

The above policies will be incorporated in the next amendment
to FAA Order 2150.3A.

Agsociate Administrator for
Regulation and Certification

@-@Monte R. Belger
+Associate Administrator

for Aviation Standards
Y
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COBPLIANCE/ENPORCEMENT  BULLETIN NO. 90-10

SUBJECT: C i v i l  p e n a l t y  a s s e s s m e n t  a u t h o r i t y .

BACKGROUND: On June 27, 1990, r e v i s e d  r u l e s  o f  p r a c t i c e
implement ing  the  FAA’s  au thor i ty  to  a s ses s  c i v i l  pena l t i e s  were
issued (55 PR 27548:  July 3,  1990). The  in i t ia t ion  procedures
a n d  r e v i s e d  r u l e s  a r e  e f f e c t i v e  AUgUSt 2 ,  1 9 9 0 . Current
paragraph,  1205 of  FAA order 2150.3A (pages dated 12/14/88)
conta ins  gu idance  under  the  former  ru les  for  cases  invo lv ing
v io la t ions  o f  the  Federa l  Av ia t ion  Regula t ions  (FAR)  and  o ther
c a s e s  u n d e r  t h e  F e d e r a l  A v i a t i o n  Act (FA Act). Current
paragraph 1206 (pages dated 12/14/88)  contains guidance under
the former rules  for cases under . the Hazardous Materials
Transpor ta t ion  Act  (HHT Act) . Th i s  Bul le t in  prov ides  gu idance
f o r  u s e  w i t h  t h e  n e w  r u l e s  o f  p r a c t i c e  f o r  t h e  c i v i l  p e n a l t y
a s s e s s m e n t  a u t h o r i t y , and supersedes paragraphs 1205 and 1206
of Order 2150.3~.

ACTION: Current paragraphs 1205 and 1206 of Order 2150.3~
should not  be used, and the fol lowing guidance should be
s u b s t i t u t e d :

CIVIL PENALTY ASSESSMENT AUTHORITY: CASES INVOLVIBG AN AMOUNT
IN CONTROVERSY NOT EXCEEDING $50,000, AND CASES UNDER THE
HAZARDOUS MATERIALS TRANSPORTATION ACT.

a . General . I n  m o s t  c a s e s  i n v o l v i n g  v i o l a t i o n s  o f  t h e
FAR or other violat ions under the PA Act in  which the amount
sought by the FAA does not exceed $50,000,  the case is
proces sed  in  accordance  wi th  the  c i v i l  pena l ty  a s ses sment
a u t h o r i t y , section 905 of  the PA Act,  as amended,  and
section 13.16 of  the FAR. Under this  authority the FAA  may
a s s e s s  c i v i l  p e n a l t i e s  a f t e r  a f f o r d i n g  t h e  a l l e g e d  v i o l a t o r
not i ce  and  an  oppor tun i ty  to  be  heard . The opportunity to be
heard  i s  prov ided  by  an  oppor tun i ty  for  a  hear ing  be fore  an
a d m i n i s t r a t i v e  l a w  j u d g e . I f  a  c i v i l  p e n a l t y  i s  a s s e s s e d  o r
imposed  under  th i s  au thor i ty , and payment is ndt made,
co l lec t ion  o f  the  c i v i l  pena l ty  may  be  sought  through
proceed ings  in  the  appropr ia te  U.S .  Di s t r i c t  Cour t .

cases  under  the  PA Act  genera l ly  are  in i t i a ted  and  prosecuted ,
inc lud ing  through  hear ings  be fore  an  admin i s t ra t i ve  l aw judge ,
by  the  Off ice  o f  the  ASSiStant Chie f  Counse l  in  the  reg ion  or
center  where  the  case  was  inves t iga ted .

See paragraph n,  below, f o r  s p e c i a l  p r o v i s i o n s  f o r
handling violat ions under the HMT Act and the Hazardous
Materials  Regulations (HEIR).
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b. Separation of functions. Under section 13.203 of
the FAR, FAA personnel engaged in investigative or
prosecutorial functions shall not, in that case or a
factually-related case, participate or give advice in a
decision.to the administrative law judge or to the PAli
decisionmaker on appeal, except as counsel or a witness in the
public proceeding. No FAA employee is permitted to advise an
administrative law judge. The employees who advise the FAA
decisionmaker on any appeal of an initial decision to the PAA
decisionmaker (so-called *bubbled’ employees) are the chief
counsel, the Assistant Chief counsel for Litigation, and
attorneys on the staff of the Assistant Chief Counsel for
Litigation. All FAA employees are required strictly to comply
with this separation of functions.

C . Initial civil penalty action.

(1) Notice of Proposed Civil Penalty. A civil
penalty action is initiated by issuing a Notice of Proposed
civil Penalty pursuant to the procedures in section 13.16 of
the PAR. See Figure 1. The Notice shall be issued by an
official authorized in section 13.16(c), or by an attorney who
has appropriate delegation and is signing with a by-line under
the name and title of such official. If the Notice is to be
signed by an attorney other than an official designated in
section 13.16(c), a written delegation authorizing the attorney
to sign Notices should be sent to AGC-200.

A. The Notice should set forth the facts
alleged, the regulation(s) vjolatsd, and the civil penalty
proposnd. The Notice should ccr&ta:n a statement showing how
the facts constituted a violation of the cited regulation(s).

8. The facts should be set forth in numbered
paragra,phs and in sufficient detail to that the alleged
violator can know and understand the charges.

c. The Notice Froposes to assess a civil
penalty in a specific amount, rather than suggesting a
com!)romise offer. The penalty proposed must be stated
specifically. It may not be stated in the alternative.

(2) Attachments to the Notice. An information
sheet, a reply form, and section 13.16 and Part 13, Subpart G,
should be sent with the Notice. In the information sheet, the
alleged violator is advised of the alternatives available in
response to the Notice. See Figure 2. The alleged violator
may elect one or more of the alternatives listed, as
appropriate. On the reply form the alleged violator may
indicate that election. See Figure 3. Alternative 1 is to pay
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t h e  p r o p o s e d  c i v i l  p e n a l t y . A l t e r n a t i v e  2  i s  t o  s u b m i t
in format ion  or  mater ia l  in  answer  to  the  charges .
A l t e r n a t i v e  3  i s  t o  s u b m i t  i n f o r m a t i o n  i n d i c a t i n g  a  f i n a n c i a l
i n a b i l i t y  t o  p a y  t h e  p r o p o s e d  p e n a l t y , or showing that payment
would  prevent  cont inuat ion  in  bus ines s . ( T h i s  a l t e r n a t i v e  c a n
be  se lec ted  in  combinat ion  wi th  one  o f  the  o ther
a l t e r n a t i v e s . ) A l t e r n a t i v e  4  i s  t o  p r o p o s e  t o  r e d u c e  t h e  c i v i l
p e n a l t y  f o r  s p e c i f i e d  r e a s o n s . A l t e r n a t i v e  5  i s  t o  r e q u e s t  a n
i n f o r m a l  c o n f e r e n c e  w i t h  l e g a l  c o u n s e l . ’  A l t e r n a t i v e  6  is t o
reques t  cons idera t ion  o f  a  compromise  wi thout  a  f ind ing  o f
v i o l a t i o n . A l t e r n a t i v e  7  i s  t o  c l a i m  e n t i t l e m e n t  t o  w a i v e r  o f
penalty under the Aviation safety Reporting Program.
A l t e r n a t i v e  8  i s  t o  r e q u e s t  a  h e a r i n g . The reply form also
prov ides  a  means  for  the  respondent  to  des ignate  a
r e p r e s e n t a t i v e .

(31 Serv ice . The  Not ice  i s  mai led  to  the
ind iv idua l  re spondent , or  to  the  pres ident  of  a  corpora te  or
company respondent. The  Not ice  shou ld  b e  sent  by  cer t i f i ed
mai l , re turn  rece ip t  reques ted , or  by  persona l  de l i very .
Thereaf ter , the corporate or company respondent may,  in
w r i t i n g , des ignate  another  person  to  accept  serv ice  of
d o c u m e n t 8  i n  t h a t  c i v i l  p e n a l t y  a c t i o n .

(4) Time for submission of  a  response by the
respondent. S e c t i o n  13,16(d) r e q u i r e s  t h e  r e s p o n d e n t  t o  Submit
a  r e s p o n s e  t o  a  N o t i c e  n o t  l a t e r  t h a n  3 0  d a y s  a f t e r  r e c e i p t  o f
the  Not ice . F o r  p u r p o s e s  o f  t h i s  r e g u l a t i o n ,  a d e q u a t e
submission of  a  response is  deemed to have occurred when the
r e s p o n s e  i s  e i t h e r  p u t  i n  t h e  m a i l  o r  p e r s o n a l l y  d e l i v e r e d .
Therefore, i f  o n  t h e  3 0 t h  d a y  a f t e r  r e c e i p t  o f  t h e  N o t i c e  t h e
respondent  p laces  h i s  or  her  re sponse  in  the  mai l ,  the  response
i s  t i m e l y .

d . Informal procedures. I n  c a s e s  u n d e r  t h e  c i v i l
pena l ty  a s ses sment  au thor i ty , sec t ion  13 .16  prov ides  an
o p p o r t u n i t y  f o r  a  p e r s o n  t o  p a r t i c i p a t e  i n  i n f o r m a l  p r o c e d u r e s ,
b y  s u b m i t t i n g  a d d i t i o n a l  i n f o r m a t i o n ,  p a r t i c i p a t i n g  i n  a n
informal conference with an FAA attorney,  or both. The
provis ions in paragraph 1207 apply to informal  conferences.

e. Coordination of change in amount of  sanction.
I f  t h e  c a s e  i s  a  s i g n i f i c a n t  c a s e  r e q u i r i n g  c o o r d i n a t i o n  w i t h
AGC-200 under  paragraph  lZOlb, any proposed change in the
amount of  sanction Shall  be coordinated with AGC-200
(Attn: AGC-2601, to  the  extent  prov ided  in  tha t  paragraph.

f . ,Reevaluating  t h e  c a s e . When the respondent Submit8
ev idence , in format ion , o r  v i e w s  i n  w r i t i n g  o r  i n  p e r s o n  a t  a n
in formal  conference , t h e  Assistant  C h i e f  Counsel  mU8t c o n s i d e r
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the new evidence or information and reexamine the Notice.  A
new determination regarding’  the al leged violat ions must  be made
by  l ega l  counse l , upon  consu l ta t ion  wi th  the  program of f i ce .
Allegations which are  disproved must  be withdrawn. I f  t h e
sanc t ion  proposed  i s  de termined  t o  be  excess ive ,  i t  mus t  be
reduced ’appropr ia te ly . un les s  mat ters  not  taken  in to
cons idera t ion  in  i s su ing  the  Not ice  are  brought  to  l ega l
c o u n s e l ’ s  a t t e n t i o n , the subsequent act ion normally should
inc lude  the  sanc t ion  proposed  in  the  Not ice .

9. Compromise Order. Under  sec t ion  13.16(1)(l),
counse l  has  the  au thor i ty  to  compromise  a  c i v i l  pena l ty  by
accept ing  the  payment  o f  a  c i v i l  pena l ty  with.out  making  a
f i n d i n g  o f  v i o l a t i o n . In  such  a  case , a compromise order is
i s s u e d . The Compromise Order states  that  the respondent agrees
t o  p a y  a  c i v i l  p e n a l t y , that  the FAA  makes no f inding of
v i o l a t i o n , and that  the order shall  not  be used by the FAA as
e v i d e n c e  o f  a  p r i o r  v i o l a t i o n  i n  a n y  s u b s e q u e n t  c i v i l  p e n a l t y
proceed ing  or  cer t i f i ca te  ac t ion  proceed ing . S e e  Pigure  4 .

h . F ina l  Not ice  o f  Proposed  C iv i l  Pena l ty . If a
respondent does not  t imely respond to a Notice of Proposed
C i v i l  P e n a l t y , or  i f  dur ing  in formal  procedures  no  agreement  i s
reached  for  reso lv ing  a  case  and  no  t imely  wr i t ten  reques t  for
a  hear ing  has  been  rece ived , a  F ina l  Not ice  o f  Proposed  Civ i l
P e n a l t y  i s  i s s u e d . See ,Figure 3. Thi s  g ives  the  respondent
one  la s t  oppor tun i ty  to  reques t  a  hear ing . The  F ina l  NOtiCe
s h a l l  be.issued b y  a n  o f f i c i a l  w i t h  a u t h o r i t y  t o  i s s u e  a  Notice
o f  ?roposed C i v i l  P e n a l t y .

(1) Content s . The Final  Notice should again set
f o r t h  t h e  f a c t s  a l l e g e d , t h e  r e g u l a t i o n ( s )  v i o l a t e d ,  a n d  t h e
action proposed. The al legations or proposed penalty may be
modi f ied ’based  on  in format ion  rece ived  dur ing  in formal
procedures.

(2) R e s p o n s e . The Final  NOtiCe offers  the
fo l lowing  opt ions : (1)  pay  the  proposed  c i v i l  pena l ty  o r  an
agreed amount, o r  (2) r e q u e s t  a  h e a r i n g .

(3) S e r v i c e . The  F ina l  Not ice  i s  ma i led  to  the
ind iv idua l  re spondent , o r  t o  t h e  p r e s i d e n t  o f  a  c o r p o r a t e  o r
company respondent, or  to  the  person  the  respondent  has
d e s i g n a t e d  t o  r e c e i v e  d o c u m e n t s  i n  t h a t  c i v i l  p e n a l t y  a c t i o n .
The  F ina l  Not ice  shou ld  be  sent  by  cer t i f i ed  mai l ,  re turn
rece ip t  reques ted , or  by  persona l  de l i very .

(4) T i m e  f o r  s u b m i s s i o n  o f  a  r e s p o n s e  b y  t h e
respondent. Sect ion  13.16(e) requ ires  the  respondent  to  submi t
a  re sponse  to  a  F ina l  NOtiCe not  la ter  than  15  days  a f ter
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r e c e i p t  o f  t h e  N o t i c e . For p u r p o s e s  o f  t h i s  r e g u l a t i o n ,
adequate submission of a response is deemed to have occurred
when the response is  either put in the mail  or personal ly
d e l i v e r e d . Therefore, if on the 15th day after receipt  o f  the
pinal Notice t h e  r e s p o n d e n t  p l a c e s  h i s  o r  h e r  r e s p o n s e  i n  t h e
m a i l , t h e  r e s p o n s e  i s  t i m e l y .

i. Order  Asses s ing  C iv i l  Pena l ty .

(1) Issuance by FAA  counsel . An Order Assessing
C i v i l  P e n a l t y  o r d e r s  t h e  p a y m e n t  o f  t h e  s p e c i f i e d  penalty
regard les s  o f  whether  payment  o f  such  pena l ty  has  been  rece ived
by the FAA. T h e  O r d e r  s h o u l d  s e t  f o r t h  t h e  f i n d i n g s  o f  f a c t ,
t h e  f i n d i n g s  o f  r e g u l a t i o n s  v i o l a t e d , and the amount of  the
p e n a l t y  a s s e s s e d . s e e  Figure 6 , and see Pigure 7 for an Order
Asses s ing  Civ i l  Pena l ty  With  Waiver  o f  Pena l ty  under  the
Aviation Safety Reporting Program (ASRP). An Order Assessing
Civi l  Penalty is  issued by FAA counsel  in the fol lowing
s i t u a t i o n s :

A. When the person charged with the violat ion
submi t s , or  agrees  to  submi t , t h e ’ p r o p o s e d  c i v i l  p e n a l t y  o r  a n
amount  agreed  upon  dur ing  in formal  procedures ,  rece ip t  o f  the
amount shall be acknowledged in the Order.

B. When the person charged with a violat ion
does  not  respond  appropr ia te ly  w i th in  15  days  f rom rece ip t  o f
the  F ina l  Notice of  Proposed  C iv i l  Pena l ty .

(2) Final  Agency Action. I f  t h e  a d m i n i s t r a t i v e  l a w
judge  f inds  tha t  a  v io la t ion  occurred  and  de termines  tha t  a
c i v i l  p e n a l t y  i s  w a r r a n t e d , in an amount found appropriate by
the  judge , a n d  t h a t  d e c i s i o n  i s  n o t  t i m e l y  a p p e a l e d ,  t h e
in i t i a l  dec i s ion  becomes  an  Order  Asses s ing  Civ i l  Pena l ty .
S i m i l a r l y , i f  on  appea l  the  FAA dec i s ionmaker  i s sues  a  f ina l
d e c i s i o n  f i n d i n g  t h a t  a  v i o l a t i o n  o c c u r r e d  a n d  a  c i v i l  p e n a l t y
i s  warranted , a n d  t i m e l y  p e t i t i o n  f o r  j u d i c i a l  r e v i e w  i s  n o t
f i l e d , the  Admin i s t ra tor ’ s  .decision  i s  cons idered  an  Order
ASSeSSing  C i v i l  P e n a l t y .

j. Hearings. When a  hear ing  i s  reques ted ,  l ega l
counse l  sha l l  f i l e  a  Compla in t  w i th  the  hear ing  docket  c lerk
n o t  l a t e r  t h a n  2 0  d a y s  a f t e r  r e c e i p t  o f  t h e  r e q u e s t . The
compla in t  se t s  for th  the  agency’s a l lega t ions  o f  fac t s  and
v i o l a t i o n s , a n d  t h e  c i v i l  p e n a l t y  s o u g h t . A sugges ted  loca t ion
f o r  the  hear ing  mus t  be at tached  to  the  Compla in t .
See Figures 8 and 9. Any hear ing  wi l l  be  he ld  in
accordance with the Rules of  Practice in PAA Civi l  Penalty
Actions in Subpart G of PAR Part 13. T h e  a d m i n i s t r a t i v e  law
j u d g e  w i l l  i s s u e  a n  i n i t i a l  d e c i s i o n  w h i c h  m a k e s  f i n d i n g s  o n
t h e  a l l e g a t i o n s  c o n t a i n e d , a n d  c i v i l  p e n a l t y  s o u g h t ,  i n
the Complaint.
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T h e  l e g a l  Office (i.e., r e g i o n a l  o r  c e n t e r  A s s i s t a n t  C h i e f
Counse l  or  AGC-260)at  i s sued  the  compla in t  genera l ly  w i l l  be ,.
r e spons ib le  for  represent ing  the  FAA a t  the  ev ident iary  hear ing
before  an  admin i s t ra t i ve  law judge . Normally, l e g a l  c o u n s e l
who  prepared  the  case  wi l l  represent  the  F A A  at  the  hear ing  in
o r d e r  to’avoid d u p l i c a t i v e  p r e p a r a t i o n  b y  o t h e r  c o u n s e l .  I n
c e r t a i n  c a s e s , where the complaint was issued in one region but
the  hear ing  i s  scheduled  to  be  he ld  in  another  reg ion ,  l ega l
counse l  may  t rans fer  the  ca&e to  the  reg ion  where  the  hear ing
i s  t o  b e  h e l d , u n d e r  t h e  c r i t e r i a  s e t  f o r t h  i n
paragraph 208(e). Where  casep are  t rans ferred  to  another  area
for  a  formal  hear ing , t e s t i m o n y  o f  w i t n e s s e s  l o c a t e d  i n  t h e
o r i g i n a t i n g  a r e a  o r  a t  o t h e r  l o c a t i o n s  o u t s i d e  t h e  l o c a t i o n  o f
the hearing may be obtained through deposit ions. When
appropr ia te , sp l i t  hear ings  may  be  reques ted .

k.  Appeals  to the FAA decisionmaker. A n  i n i t i a l
dec i s ion  i s sued  b y  an  admin i s t ra t i ve  law judge  may  be  appea led
to  the  FAA  dec i s ionmaker ,  b y  e i ther  par ty ,  w i th in  10  days af ter
an  ora l  dec i s ion  i s  en tered  on  the  record  or  a wri t ten  dec i s ion
i s  s e r v e d  o n  t h e  p a r t i e s . Each party has  an opportunity to
s u b m i t  a  b r i e f . In most  cases, AGC-250 wil l  handle the
appea l . Concurrence of  AGC-250 must be received for a regional
a t torney  to  re ta in  the  case  on  appea l  to  the  F A A
decisionmaker. The FAA  decis ionmaker’s  decis ion and order is
t h e  f i n a l  PAA o r d e r  i n  t h e  c a s e . In accordance with
section 1006 of the FA Act, a respondent may petit ion a
U.S. cour t  o f  appea l s  for  rev iew of  th i s  order .

(1) A p p e a l s  b y  t h e  F A A . When counsel wishes
t o  appeal a n  i n i t i a l  d e c i s i o n , h e  o r  s h e  s h o u l d  c a l l  AGC-250
a s  s o o n  a s  p o s s i b l e , b u t  n o t  l a t e r  t h a n  5  d a y s  a f t e r  r e c e i p t
o f  t h e  i n i t i a l  d e c i s i o n , t o  d i s c u s s  t h e  c a s e . If it is
determined to appeal, the attorney who handled the hearing
n o r m a l l y  w i l l  f i l e  t h e  n o t i c e  o f  a p p e a l . I f  t h e r e  i s
d i f f i cu l ty  in  d i scus s ing  the  case  wi th  AGC-250  wi th in  5  days ,
c o u n s e l  s h o u l d  f i l e  a  p r o t e c t i v e  n o t i c e  o f  a p p e a l  t o  a v o i d
l o s i n g  a p p e a l  r i g h t s .

(2) A l l  a p p e a l s . For  a l l  appea l s , the  F A A  at torney
hand l ing  t h e  c a s e  shou ld  proceed  a s  fo l lows :

A. A S  s o o n  a s  p o s s i b l e  a f t e r  t h e  i n i t i a l
d e c i s i o n  i s  i s s u e d , c a l l  ,AGC-250 t o  a l e r t  i t  t h a t  t h e  c a s e  w i l l
be forwarded, and  prov ide  the  fo l lowing  in format ion : Who is
appea l ing , t h e  d a t e  o f  t h e  i n i t i a l  d e c i s i o n ,  and w h e t h e r  it i s
a n  o r a l  o r  w r i t t e n  d e c i s i o n .

B. As soon as possible, s e n d  t h e  c a s e  f i l e  t o
AGC-250. The form in Figure 10, f i l l ed  out  b y  the  FAA at torney
who  t r ied  the  case ,  shou ld  be  inc luded .
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1. J u d i c i a l  r e v i e w  o f  d e c i s i o n s  o f  t h e  PAA
decisionmaker. With in  60  days  a f ter  the  Admin i s t ra tor  i s sues  a
f i n a l  d e c i s i o n  a n d  o r d e r  i n  a  c a s e  u n d e r  t h e  c i v i l  p e n a l t y
as ses sment  au thor i ty , the  respondent  may  pe t i t ion  the
appropriate U.S. c o u r t  o f  a p p e a l s  f o r  j u d i c i a l  r e v i e w  o f  t h e
order  a s  prov ided  in  sec t ion  1006  o f  the  P A  Act . The
Department of  Justice, i n  c o o r d i n a t i o n  w i t h  t h e  PAA, o r  t h e  PAA
when so delegated, w i l l  h a n d l e  s u c h  c a s e s  b e f o r e  t h e  U . S .  c o u r t
o f  appea l s . F A A  p a r t i c i p a t i o n  i n  t h e  h a n d l i n g  o f  s u c h  c a s e s  i s
the  respons ib i l i ty  o f  AGC-250, u n l e s s  AGCi200  a n d  t h e  A s s i s t a n t
Chie f  counse l  de termine  tha t  the  case  shou ld  be  handled  by  the
reg ion  or  center .

m. C o l l e c t i o n  o f  c i v i l  p e n a l t i e s . Sections 903 and 905
of  the  PA Act author ize  re ferra l s  o f  Civil pena l ty  cases  to  an
a p p r o p r i a t e  U n i t e d  S t a t e s  A t t o r n e y ’ s  o f f i c e  f o r  c o l l e c t i o n
a c t i o n  i n  d i s t r i c t  c o u r t . Such a referral should be made when
a  c i v i l  p e n a l t y  h a s  n o t  b e e n  p a i d :

- w i t h i n  6 0  d a y s  a f t e r  s e r v i c e  o f  a n  o r d e r  A s s e s s i n g
C i v i l  P e n a l t y , or a compromise order, by FAA counsel: or

- w i t h i n  6 0  d a y s  a f t e r  e x p i r a t i o n  o f  t h e  t i m e  f o r
a p p e a l i n g  a n  i n i t i a l  d e c i s i o n  a s s e s s i n g  a  c i v i l
p e n a l t y ; o r  w i t h i n  6 0  d a y s  a f t e r  s e r v i c e  o f  a  f i n a l
dec i s ion  and  order  of the  Admin i s t ra tor  a s ses s ing  a
c i v i l  p e n a l t y , i f  n o  p e t i t i o n  f o r  j u d i c i a l  r e v i e w  h a s
b e e n  f i l e d  d u r i n g  t h a t  t i m e .

General ly, t h e  l e g a l  o f f i c e  t h a t  h a n d l e d  t h e  h e a r i n g  o r
i s sued  the  order  wi l l  t ake  any  ac t ion  which  i s  neces sary  to
c o l l e c t  t h e  p e n a l t y .

(1) Referra l s  shou ld  be  made  d i rec t ly  to  the
appropr ia te  U.S .  At torney .

(21 Pursuant  to  sec t ion  905  o f  the  P A  Act ,  an
ac t ion  in  U.S . d i s t r i c t  c o u r t  t o  c o l l e c t  a  c i v i l  p e n a l t y  d o e s
n o t  i n v o l v e  a  d e  n o v o  h e a r i n g  o n  t h e  i s s u e  o f  l i a b i l i t y  o r- -
a m o u n t  o f  a  c i v i l  p e n a l t y . The penalty has already been
a d j u d i c a t e d  b e f o r e ,  o r  s e t t l e d  w i t h ,  t h e  F A A ,  p u r s u a n t  t o
procedures, which  inc luded  e i ther  a  formal  ev ident iary  hear ing
or  the  oppor tun i ty  f o r  such  hear ing . Therefore ,  the  U.S.
At torney  shou ld  be  reques ted  to  f i l e  an  ac t ion  for  a  judgment
based  on  the  order  which  a s se s sed  a  c i v i l  pena l ty .

(3) S e t t l e m e n t  o f  c i v i l  p e n a l t i e s . The PAA
at torney  may  se t t l e  any  c i v i l  pena l ty  which  has  been  as ses sed
a n y  t i m e  b e f o r e  r e f e r r i n g  t h e  o r d e r  Assessing  Cl?11 P e n a l t y  t o
the U.S. A t t o r n e y  f o r  c o l l e c t i o n . The sett lement may include
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i m p o s i n g  a  c i v i l  p e n a l t y  w i t h o u t  f i n d i n g  a  v i o l a t i o n ,  i n  w h i c h
case a Compromise order is  issued. s e e  s e c t i o n  13.16(1)(l).
Af ter  an  Order  Asses s ing  Civ i l  Pena l ty  has  been  re ferred  for
c o l l e c t i o n , the FAA attorney,  as  appropriate,  may work toward
se t t lement  o f  the  case  wi th  the  Off ice  o f  the  U.S.  At torney .

a

n, spec ia l  Procedures  for  Vio la t ions  o f  the  Hazardous
Mater ia l s  Transpor ta t ion  Act . In  genera l , c i v i l  p e n a l t y
a c t i o n s , regard les s  o f  amount , f o r  v i o l a t i o n s  o f  t h e  HIT A c t
are  handled  the  s a m e  as  for v io la t ions  o f  the  PA  Act  where
the amount in controversy does not exceed $50,0001 The
following describes some of  the unique aspects  of hazardous
m a t e r i a l s  c a s e s .

(1) G e n e r a l .

A. Section 110(a)  of the Hazardous Materials
T r a n s p o r t a t i o n  A c t  (49 U.S.C. 1809) p r o v i d e s  f o r  c i v i l
pena l t i e s  o f  no t  more  than  $10 ,000  for  each  v io la t ion  o f  the
HMT Act or the Hazardous Materials Regulations. T h e  c i v i l
pena l ty  prov i s ion  app l i e s  on ly  to  a  per son  who  has  gknowinglyW
commit ted  an  ac t  which  i s  a  v io la t ion . Under  sec t ion  110(a),
t h e  PAA i s  n o t  r e q u i r e d  t o  e s t a b l i s h  t h a t  t h e  a l l e g e d  v i o l a t o r
k n e w  i t s  a c t i o n s  c o n s t i t u t e d  a  v i o l a t i o n  o f  t h e  HUT A c t  or  t h e
EHR. On the contrary, the term l knowingly~  refers to
‘knowingly commits an act.. Knowledge  o f  the  content s  of  the
sh ipment  and  the  fac t  tha t  such  content s  are  hazardous  are  a l l
t h a t  i s  r e q u i r e d  t o  e s t a b l i s h  a  v i o l a t i o n  o f  t h e  E M T  A c t  o r  t h e
HMR. S e c t i o n  110(a) a u t h o r i z e s  t h e  S e c r e t a r y  o f  T r a n s p o r t a t i o n
t o  a s s e s s  a  c i v i l  p e n a l t y , a f ter  not ice  and  a n  oppor tun i ty  for

. a hea ;ing h a s  b e e n  g i v e n  t o  t h e  a l l e g e d  v i o l a t o r .

B. Section 110(b)  of  the EMT Act provides
f o r  c r i m i n a l  p e n a l t i e s  w h e n  w i l l f u l  v i o l a t i o n s  o f  t h e  E M T  A c t
or  the  HMR are  invo lved  ( see  paragraph  1212,  Lega l  Action
Invo lv ing  Cr imina l  Vio la t ions) . Under  sec t ion  110(b), a
v i o l a t i o n  w i l l  b e  c o n s i d e r e d  t o  b e  .willful’ i f  a n  a l l e g e d
v i o l a t o r , who has knowledge of’ the contents  of  the shipment
a n d  k n o w s  t h e  r e q u i r e m e n t s  o f  t h e  HRT, i n t e n t i o n a l l y  f a i l s
to comply.

c . The Secretary’s  enforcement
r e s p o n s i b i l i t i e s  i n v o l v i n g  t h e  t r a n s p o r t a t i o n  o f  h a z a r d o u s
mater ia l s  by  a i r  have  been  de legated  to  the  Admin i s t ra tor  o f
the FAA (see Appendix 2). Lega l  enforcement  ac t ions  for
violat ions of  the HMR are handled,  within the FAA, by the
Off ice  o f  the  Chie f  Counse l , Regulations and Enforcement
Division, AGC-200.
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(2) Determining the type of  enforcement action and
s a n c t i o n  r e q u i r e d . Upon receipt of an Enforcement
I n v e s t i g a t i v e  R e p o r t , c o u n s e l  s h o u l d  r e v i e w  t h e  f i l e  t o
d e t e r m i n e  t h e  s u f f i c i e n c y  o f  e v i d e n c e  t o  e s t a b l i s h  t h e
v i o l a t i o n s  a l l e g e d  a n d , after considering recommendations of
t h e  r e g i o n a l  d i v i s i o n , de termine  whether  cr imina l  prosecut ion ,
c i v i l  p e n a l t y  a c t i o n , or  the  i s suance  o f  an  order  o f  compl iance
i s  ,the a p p r o p r i a t e  a c t i o n .

A. I f  the  ev idence  warrant s  cr imina l
p r o s e c u t i o n , such  ac t ion  shou ld  take  pr ior i ty  over  any  o ther
form of  enforcement  ac t ion , except  one  invo lv ing  an  order  o f
immediate compliance, o r  other  ac t ion  to  immedia te ly  address  a
sa fe ty  prob lem.

B. AGC-200  has  the  f ina l  au thor i ty  to
determine  the  amount  o f  a  c i v i l  pena l ty  to  be  proposed  in  a
p a r t i c u l a r  c a s e , and the amount of the penalty f inal ly assessed
(except  when  a  formal  hear ing  i s  he ld) ,  a f ter  cons ider ing  any
comments and recommendations of  the appropriate regional
d i v i s i o n  w i t h  r e f e r e n c e  t o  s u c h  s a n c t i o n .

(3) f n i t i a l  c i v i l  p e n a l t y  a c t i o n : Notice of
Proposed  C iv i l  Pena l ty . A  c iv i l  pena l ty  aCtiOn aga ins t  a
person who knowingly offered or accepted or transported by air
a  hazardous  mater ia l  in  v io la t ion  o f  the  HMR i s  in i t i a ted  by
i s su ing  a  Not ice  o f  Proposed  Civ i l  Pena l ty  pursuant  to  the
p r o c e d u r e s  i n  s e c t i o n  1 3 . 1 6 . The attachments to the Notice are
s imi lar  to  those  for  cases  under  the  PA Act ,  however ,  the
Aviation safety Reporting Program does not  apply.
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F i g u r e  1 . SAMPLE NOTICE OF PROPOSED CIVIL PENALTY
(Federal  Aviation Act)

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

MS. Annie 0. Rley
22 Calibur Way
P i s t o l , South Gun 00000

Re: Case NO. 90NM768910

NOTICE OF PROPOSED CIVIL PENALTY

A  repor t  of an  inves t iga t ion  ind ica tes  the  fo l lowing :

1. On or about December XI 19Xx, you presented yourself
a n d  y o u r  a c c e s s i b l e  p r o p e r t y  f o r  i n s p e c t i o n  a t  t h e  .L*
Concourse Security Screening Checkpoint of the Portland
Internat iona l  A irpor t  in  Por t land ,  Oregon.

2. A t  t h a t  t i m e , you were not a t icketed passenger.

3. Upon  inspec t ion  o f  your  acces s ib le  proper ty ,  a
Jennings  F irearm,  Inc . , . 2 2 - c a l i b e r  s e m i - a u t o m a t i c  p i s t o l ,
bearing serial  number 123456, and one ammunition clip
c o n t a i n i n g  6  l i v e .22-caliber  rounds of ammunition were
discovered i n  y o u r  b r i e f c a s e .

By  reason  o f  the  forego ing  fac t s  and  c i rcumstances ,  you
v i o l a t e d  s e c t i o n  1 0 7 . 2 1 ( a ) ( l )  o f  t h e  F e d e r a l  A v i a t i o n
Regulations in that  you had a f irearm on or about your person
or accessible property when performance began of  the inspection
of  your  person  or  acces s ib le  proper ty  be fore  en ter ing  a
s t e r i l e  a r e a .

Under sections 901 and 905 of  the Pederal  Aviation Act,  as
amended (49 U.S.C. App. 1471  and  14751, you  are  sub jec t  to  a
c i v i l  p e n a l t y  n o t  t o  e x c e e d  $ 1 , 0 0 0  f o r  t h e  v i o l a t i o n  n o t e d .  B y
reason  o f  the  forego ing  fac t s  and  c i rcumstances ,  we  propose  to
a s s e s s  a  c i v i l  p e n a l t y  i n  t h e  a m o u n t  o f  $ 7 5 0 .

Enc losed  i s  in format ion  concern ing  your  opt ions  in  re spond ing
t o  t h i s  N o t i c e . The  opt ions  inc lude  par t i c ipa t ing  in  an
informal conference with an FAA attorney,  and submission of
information to the FAA for consideration. YOU  must submit,  in
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w r i t i n g , y o u r  c h o i c e  o f  t h e  a l t e r n a t i v e s  e x p l a i n e d  o n  t h e
enc losed  in format ion  fo rm, on or before 30 days after  you
r e c e i v e  t h i s  N o t i c e . I f  y o u  f a i l  t o  s u b m i t  y o u r  c h o i c e  w i t h i n
t h a t  t i m e , y o u  w i l l  h a v e  n o  f u r t h e r  r i g h t  t o  p a r t i c i p a t e  i n  t h e
two  in formal  procedures  l i s ted  above .

ASSiStant  C h i e f  c o u n s e l

By:
Attorney

Enc losures : Information Sheet
Reply Form
PAR 13.16 and Subpart G of Part 13
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Pigure 2. SAMPLE INFORMATION SHEET TO ACCOMPANY
NOTICE OF PROPOSED CIVIL PENALTY (Federal Aviation Act)

INFORMATION REGARDING CIVIL PENALTIES
UNDER SECTIONS 901 AND 995 OF THE

THE FEDERAL AVIATION ACT OF’ 1958, AS AMENDED

“,;z;;o;s 901 and 905 of the Federal Aviation Act of 1958, as
, provide that any person who violates pertinent

provisions of the Act, o,r any rule, regulation, or order issued
under the Act, is subject to a civil penalty for each
violation. The maximum assessment for each violation is also
prescribed by law, as specified in the notice to which this is
attached. The notice also states amount of the proposed civil
penalty for the alleged violation(s). This proceeding is
governed by the Federal Aviation Regulations (FAR) in Title 14,
section 13.16, and Subpart G of Part 13, of the Code of Federal
Regulations, which are enclosed.

Within thirty (30) days after your receipt of the notice, you
may elect to proceed in one or more of the following ways by
appropriately marking the corresponding box(es) on the attached
election sheet and returning it by mail or personal-delivery to
the address provided below.

1. You may submit the amount of the civil penalty
specified in the notice by certified check or money order
payable to the -Federal Aviation Administration.w Your
submission constitutes your agreement that an order Assessing
C vi1 Penalty in that amount may be issued without further
ncstice, and that you waive your right to a hearing in
this matter.

2. YOU may submit, in writing, information and evidence
demonstrating that a violation of the regulations was not
committed or that, if it were, the facts and circumstance8 do
not warrant the proposed civil penalty. Information provided
will be considered in determining whether ? civil penalty
should be assessed or imposed and the amount of any such civil
penalty. This information may be submitted in conjunction with
a request for informal conference under paragraph 5. choosing
this option will not affect your right to a hearing, unless you
also elect paragraph 1 or 4.

3. YOU may submit, in writing, information and
records indicating that you are financially unable to pay the
proposed civil penalty, or showing that payment of the proposed
penalty would prevent you from continuing in business. This
will not affect your right to a hearing, unless you also elect
paragraphs 1 or 4.
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4. y o u  m a y  r e q u e s t  t h a t  a  c i v i l  p e n a l t y  b e  a s s e s s e d  i n
a  spec i f i c  amount  o ther than  tha t  proposed  in  the  not ice ,  or
t h a t  n o  c i v i l  p e n a l t y  b e  a s s e s s e d  a n d  s u b m i t  t h e  r e a s o n s  f o r
the reduction in the proposed amount,  and any addit ional
in format ion  in  wr i t ing  (wi th  appropr ia te  suppor t ing
documentation), which show why the reduction is  appropriate.
Information provided wil l  be considered in determining whether
the  amount  you  spec i f i ed  shou ld  be  a s ses sed .

If  the FAA does not  accept your offer, t h i s  w i l l  n o t  a f f e c t
y o u r  r i g h t  t o  a  h e a r i n g . If  the FAA accepts  your offer,  your
request  constitutes your agreement that  the Order Assessing
Civ i l  pena l ty  in  tha t  amount  may  be ’  i s sued  wi thout  fur ther
n o t i c e , and  tha t  you  wa ive  your  r ight  to  a  hear ing .

5. You may’reques t  to  d i scuss  the  mat te r  in formal ly  ani:
in person at a conference with an FAA attorney at the Office of
the  Chie f  Counse l /Of f ice  o f  the  Ass i s tant  Chie f  Counse l
in o r  ,at t h e  F l i g h t  S t a n d a r d s  D i s t r i c t  O f f i c e
c o n v e n i e n t  t o  y o u  ( a  l i s t  o f  t h o s e  o f f i c e s  i n  t h e

R e g i o n  i s  a t t a c h e d ) . I f  y o u  r e s i d e  o u t s i d e .
the Region ,  you  may  reques t  the  t rans fer  o f  the
case  to  your  area  for  the  conference  to  be he ’ ld . T h i s  w i l l  n o t
a f f e c t  y o u r  r i g h t  t o  a  h e a r i n g . IMPORTANT: The purpose of  the
conference  i s  to  prov ide  the  oppor tun i ty  for  you  to  present
your  reasons  and  any  suppor t ing  bas i s  why  the  ac t ion  shou ld  no t
be taken as  proposed, including any information you wish to
have considered before the FAA decides whether to proceed
fur ther  wi th  the  proposed  ac t ion .

6. You  may  reques t  tha t  the  PAA impose  a  c iv i l  pena l ty
wi thout  making  f ind ings  o f  v io la t ions ,  and  submi t  the  reasons
and  any  add i t iona l  in format ion  in  wr i t ing  (wi th  appropr ia te
supporting documentation) which support  your request. I f  t h e
F A A  does  not  accept  your  o f fer , t h i s  w i l l  n o t  a f f e c t  y o u r  r i g h t
to  a  hear ing . I f  the  PAA accept s  your  o f fer ,  your  reques t  w i l l
constitute your agreement that  a Compromise Order in.that
amount may be issued and that  you waive your right  to a hearing.

7. I f  you  are  an  ind iv idua l  and  have  f i l ed  an  FAA
Aviation Safety Report  with the National  Aeronautics  and Space
Administration (NASA) concerning the InFident  set  forth in the
a t tached  Not ice  o f  Proposed  Civ i l  Pena l ty ,  you  may  be  ent i t l ed
t o  w a i v e r  o f  a n y  p e n a l t y . Th i s  program app l ie s  on ly  t o
operations in the National  Aviation System, including
depar ture ,  enroute, approach , and landing operat ions and
procedures, air traff ic  control  procedures and equipment,
p i lo t / contro l ler  communica t ions ,  a i rcra f t  movement  on  the
a i r p o r t ,  a n d  n e a r  m i d a i r  c o l l i s i o n s . This program does not
a p p l y  t o  v i o l a t i o n s  o f  F e d e r a l  r u l e s  g o v e r n i n g  c i v i l  a v i a t i o n
s e c u r i t y , such  a s  carr iage  o f  weapons  on  an  a i rpor t . YOU will
be entit led to waiver only i f  al l  of  the fol lowing are found:
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a. That  th i s  v io la t ion  was  inadver tent  and  not
d e l i b e r a t e :

b . T h a t  t h i s  v i o l a t i o n  d i d  n o t  i n v o l v e  a  c r i m i n a l
o f fense  or  an  acc ident , or disclose a lack of competence or
qua l i f i ca t ion  to  be  the  ho lder  of a  cer t i f i ca te :  and

C. You have not paid a civil penalty pursuant to
section 901 of  the Federal  Avi’atfon Act  or been found in any
prior FAA enforcement action to have committed a violation of
the  Federa l  Av ia t ion  Act , or any regulat ion under the Federal
Avia t ion  Act , for  a  per iod .  o f  .5 years  pr ior  to  the  da te  o f  the
occurrences .

d . You  prove  tha t  w i th in  10  days  a f ter  the  v io la t ion ,
you  comple ted  and  de l i vered  or  mai led  a  wr i t ten  repor t  o f  the
inc ident  or  occurrence  to  WASA under  the  Av ia t ion  Safe ty
Reporting Program.

fn the  event  you  es tab l i sh  your  ent i t l ement  to  a waiver  of
pena l ty , an  order  wi l l  be  i s sued .  f ind ing  you  in  v io la t ion  but
imposing no payment of civil penalty or suspension of your
c e r t i f i c a t e . The order will be a matter of record. A S  t o  t h e
f i n d i n g s  o f  f a c t  a n d  v i o l a t i o n s , you may either waive your
r ight  to  a  hear ing  ( in  which  case  an  Order  ASSeSSfng  Civ i l
Penalty with Waiver of  Penalty wil l  be issued),  or you may
reques t  a  formal  hear ing  on  the  a l l ega t ions  o f  fac t  and
violaLions ( i n  w h i c h  c a s e  a  C o m p l a i n t  w i l l  b e  f i l e d ) .

8. You may request a hearing in accordance with
sec t ion  13 .16  o f  the  P A R , Your request must be dated and
s igned . ‘ A  c o m p l a i n t  w i l l  b e  f i l e d  a n d  a  f o r m a l  e v i d e n t i a r y
law judge, Subpart G of Part 13. At the conclusion of the
hear ing  a l l  i s sues  o f  fac t  and  law wi l l  be  dec ided  and  a
decis ion rendered whether and in what amount a civi l  penalty
will be assessed.

Your request for a hearing must be made to the Hearing Docket,
Federal  Aviation Administration,  800 Independence Ave.,  SW,
Room 924A. Washington, DC 20591, Attention: Hearing Docket
Clerk. You must  mail  a  copy to the FAA attorney handling this
case at the address indicated below.

Please address all communications in this matter to the FAA
attorney who signed the Wotice  at  the fol lowing address:

Off ice  o f  Ass i s tant  ch ie f  Counse l
Federa l  Av ia t ion  Admin i s t ra t ion
Address
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Your response to the Notice of  Proposed Civi l  Penalty may be
d e l i v e r e d  p e r s o n a l l y  t o  t h e  O f f i c e  o f  t h e  A s s i s t a n t  C h i e f
Counse l  for  the Region at  the above address
during normal business  hours.

Telephone: (Collect Calls cannot  be  accepted) .

I f  y o u  a r e  a n  i n d i v i d u a l :

PRIVACY ACT NOTICE

T h i s  n o t i c e  i s  p r o v i d e d  i n  a c c o r d a n c e  w i t h  s e c t i o n  ( e ) ( 3 )  o f
the  Pr ivacy  Act ,  5  U.S.C.  552a(e)(3), and  concerns  the
in format ion  reques ted  in  the  le t ter  or  form wi th  which  th i s
N o t i c e  i s  e n c l o s e d .

A. Author i ty . T h i s  i n f o r m a t i o n  i s  s o l i c i t e d  p u r s u a n t
t o  t h e  F e d e r a l  A v i a t i o n  A c t  o f  1 9 5 8 ,  49 U . S . C .  s e c t i o n  1 3 0 1 ,
e t  seq., a n d  r e g u l a t i o n s  i s s u e d  t h e r e u n d e r  c o d i f i e d  i n  P a r t  1 3
of  T i t le  14  o f  the  code  o f  Federa l  Regula t ions . Submission of
the  te lephone  number  i s  vo luntary . The  reques t  for  in format ion
i s  in tended  to  prov ide  you  wi th  an  oppor tun i ty  to  par t i c ipa te
i n  t h e  i n v e s t i g a t i o n .

B. Pr inc ipa l  purpose . The  reques ted  in format ion  i s
i n t e n d e d  t o  a s s i s t  u s  i n  c o n t a c t i n g  y o u  r e g a r d i n g  t h i s
enfo.rcement c a s e .

c. Rout ine  uses . Records from this  system of  records
may  b e  di sc losed  in  accordance  wi th  the  rout ine  uses  a s  they
appear in System of Records No. DOT/FAA 847 as published from
t ime to  t ime  in  the  Federa l  Regi s ter .

D. E f f e c t  o f  f a i l u r e  t o  r e s p o n d : If  you do not  provide
the  reques ted  in format ion , there may be delay in contacting you
regard ing  th i s  enforcement  case , and. you  may  for fe i t  your  r igh t
t o  a  h e a r i n g  o n  t h e  m e r i t s  o f  t h i s  c a s e .
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Figure 3. REPLY FORM FOP NOTICE OF PROPOSED CIVIL PENALTY
( F e d e r a l  A v i a t i o n  Act)

A s s i s t a n t  C h i e f  C o u n s e l  f o r  the
Federa l  Av ia t ion  Admin i s t ra t ion  -

Region

P.O. Box 55555
C i t y , Sta te 00000

Subjec t : Not ice  o f  Proposed  Civ i l  Pena l tyVW-

I n  reply  t o  y o u r  N o t i c e  o f  P r p p a s e d  C i v i l  P e n a l t y ,  I  e l e c t  t o
proceed as indicated by my check mark beside the numbered
paragraph(s)  below:

1. // I  h e r e b y  s:ibmit t h e  a m o u n t  o f  t h e  p r o p o s e d  c i v i l
penalty with the understanc?ing the”, a n  o r d e r  a s s e s s i n g  a  c i v i l
pena l ty  wi l l  be  i s sued  in  tha t  amount  wi thout  fur ther  not ice ,
and  tha t  I  wa ive  my  r ight  to  a  hear ing .

2. // I  hereby  submi t :  ev idence  and  in format ion ,
d e m o n s t r a t i n g  t h a t  a  v i o l a t i o n  o f  t h e  r e g u l a t i o n s  d i d  n o t  o c c u r
as  a l l eged  or  tha t  the  amount  o f  the  pena l ty  i s  no t  warranted
by  the  c i rcumstances .

3. /I I  hereby  submi t  in format ion  and  records  showing  tha t
I  am f inanc ia l ly  unab le  to  pay  the  proposed  c i v i l  pena l ty ,  or
tha t  qayment  o f  the  pena l ty  would  prevent  me  f rom cont inu ing  in
businckss.

4. L t I  h e r e b y  r e q u e s t  t h a t  a  c i v i l  p e n a l t y  b e  a s s e s s e d  i n
the amount of S a n d  I  subm3.t t h e  r e a s o n s  f o r  t h e
reduction of  the proposed amount. My request  constitutes my
agreement that  i f  this  offer is  accepted by the FAA, an Order
Asses s ing  Civ i l  Pena l ty  in  tha t  amount  may  be  i s sued  wi thout

* f u r t h e r  n o t i c e  a n d  I  w a i v e  m y  r i g h t  t o  a  h e a r i n g .

5. L,/ I  h,ereby  r e q u e s t  a n  inf::rmal c o n f e r e n c e  ( w h i c h  w i l l
b e  hel? a t  t h e  O f f i c e  o f  t h e  posictsnt  C h i e f  c o u n s e l
in o r  a t  a  mrtt_uwl!.y  c o n v e n i e n t  l o c a t i o n )  i n
order  to  d i scuss  th i s  mat ter  wi th  an  FAA a t torney  and  to
present  ev idence  and  in format ioa  in my  beha l f .

6. / / I  h e r e b y  r e q u e s t  t h a t  t h e  F A A  i m p o s e  a  c i v i l  p e n a l t y
with= m a k i n g  f i n d i n g s  o f  v i o l a t i o n s , and submit my reasons.
Hy r e q u e s t  c o n s t i t u t e s  m y  a g r e e m e n t  t h a t  i f  t h i s  o f f e r  i s
accepted, a Compromise Order will be issued in that amount and
I waive my right to a hearing,
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7. . // I  h e r e b y  c l a i m  e n t i t l e m e n t  t o  a  w a i v e r  o f  p e n a l t y
under the Aviation Safety Report  Program and enclose evidence
t h a t  a  t i m e l y  r e p o r t  w a s  f i l e d . A s  t o  t h e  a l l e g a t i o n s  o f  f a c t
a n d  v i o l a t i o n s  - -

/ /  I  r e q u e s t  t h a t  a n  O r d e r  A s s e s s i n g  C i v i l  P e n a l t y
with Waiver of Penalty be issued and waive my right to a
hear ing .

// I reques t  a hear ing  in  th i s  mat ter  in  accordance
with paragraph 8.

8. // I  hereby request a hearing in accordance with
Subpart  G of  Part  13 of  the Federal  Aviation Regulations with
the understanding that  a  Complaint  will be f i led. I  reques t
t h a t  t h e  h e a r i n g  b e  h e l d  in
I  am send ing  th i s  reques t  both  to  the  F A A  at torney  an: to  the
Rearing Docket, Federal  Aviation Administrat ion,
8 0 0  fnd.ependence A v e . , SW, ROOm 924A, Washington, DC 20591,
A t t e n t i o n : Hearing Docket Clerk.

S ignature :
Name :
Address:

Telephone:
Date:
Case No.

/-/ I  r e q u e s t  t h a t  f u t u r e  d o c u m e n t s  i n  t h i s  c a s e  b e  s e n t  t o :
Name:
Address:

Telephone:

Page 79



2150.3A  CHG 6 8/17/90
-1

Figure 4. SAMPLE COMPROMISE ORDER
(Federal  Aviation Act)

CERTIFIED HAIL - RETURN RECEIPT REQUESTED

MS. Annie 0. Rley
22 Calibur Way
P i s t o l , South Gun 00000

Se: Case No. 90NM768910

COXPRGMISE  ORDER

On February XX, 19Xx, you were advised through a Notice of
Proposed Civi l  Penalty that  the FAA proposed to assess  a civi l
pena l ty  in  the  amount  o f  5750;

A f t e r  f u r t h e r  c o n s i d e r a t i o n , t h e  p a r t i e s  h a v e  a g r e e d  t o  s e t t l e
th i s  mat ter  by  the  payment  o f  a  c i v i l  pena l ty  by  you ,  w i thout
the  F A A  making  a  f ind ing  o f  v io la t ion . Thi s  qettlement does
not  cons t i tu te  an  admis s ion  by  you  o f  the  t ru th  ,of any
a l l e g a t i o n s  s e t  f o r t h  i n  t h e  N o t i c e  o f  P r o p o s e d  C i v i l  P e n a l t y .

This  compromise order shall  not  be used as  evidence by the FAA
o f  a  p r i o r  v i o l a t i o n  i n  a n y  s u b s e q u e n t  c i v i l  p e n a l t y  p r o c e e d i n g
o r  c e r t i f i c a t e  a c t i o n  p r o c e e d i n g .

NOW, THEREFORE, IT IS AGREED, pursuant  to  sec t ions  901  and
905  o f  the  Federa l  Aviation Act, as amended (49 U.S.C. App.
1471 and 14751, t h a t  y o u  s h a l l  p a y  a  c i v i l  p e n a l t y  i n  t h e
amount of 5750.

[ inc lude  one  o f  the  fo l lowing]

You have agreed and shall  pay,  immediately,  the agreed upon
amount by mail ing or delivering a certif ied check or money
order in the amount of $750,  payable to the Federal  Aviation
Admin i s t ra t ion ,  to  At torney , qffice of  the  ch ie f  Counse l /Of f ice
of  the  ASSiStant  Ch ie f  Counse l ,  addres s . Ior1 We hereby
acknowledge receipt of your check ‘in the amount of 5750, which
we  accept  in  fu l l  se t t l ement  of th i s  mat ter . YOU may consider
t h i s  m a t t e r  c l o s e d .

Ass i s tant  Chie f  counse l

By:
A t t o r n e y
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Figure 5. SAMPLE FINAL NOTICE OF PROPOSED CERTIFICATE ACTION
(Federal  Aviation Act)

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

MS. A n n i e  0 .  Kley
22 Calibur Way
pist.01, South Gun 00000

Re: Case No. 90NM768910

FINAL NOTICE OF PROPOSED CIVIL PENALTY

On February XX, 19xX, you were advised through a Notice of
Proposed  Civ i l  Pena l ty  tha t  the  FAA proposed  to  a s ses s  a  c i v i l
pena l ty  in  the  amount  of  5750. As  o f  [da te  o f  F ina l  Not ice ] ,
we  have  rece ived  no  response  to  th i s  Not ice . Iorl We have
cons idered  the  in format ion  submi t ted  in  response  to  th i s  Not ice .

A f t e r  c o n s i d e r i n g  a l l  t h e  e v i d e n c e  i n  t h i s  m a t t e r ,  i n c l u d i n g
the information submitted at  the informal conference on March
XX? 19xX, i t  a p p e a r s  t h a t :

[ I n s e r t  a l l e g a t i o n s  o f  f a c t  a n d  v i o l a t i o n s ,  a s  i n  t h e
Not ice  o f  Proposed  Civ i l  Pena l ty  o r  as  modi f i ed  based  on
new information.1

under  sec t ions  901  and  905  o f  the  Federa l  Av ia t ion  Act, as
amended (49 U.S.C.  App. 1471  and  1475),  you  are  sub jec t  to  a
c i v i l  p e n a l t y  n o t  t o  e x c e e d  5 1 , 0 0 0  f o r  e a c h  o f  t h e  v i o l a t i o n s
noted. By  reason  o f  the  forego ing  fac t s  and  c i rcumstances ,  we
propose  to  a s ses s  a  c i v i l  pena l ty  in  the  amount  o f  $750 .

U n l e s s  y o u  m a i l  o r  p e r s o n a l l y  d e l i v e r ,  i n  w r i t i n g ,  y o u r  r e q u e s t
f o r  a  h e a r i n g  i n  t h i s  m a t t e r , on or before 15 days after you
r e c e i v e  t h i s  F i n a l  N o t i c e , we  wi l l  i s sue  an  Order  Asses s ing
Civ i l  Pena l ty  and  you  wi l l  have ’no  fur ther  r ight  to  a  hear ing .
I f  you  do  not  submi t  a  wr i t ten  reques t  for  a  hear ing ,  you  mus t
p a y  t h e  p r o p o s e d  c i v i l  p e n a l t y .

Your request  for a hearing must  be sent to the Hearing Docket,
Federal  Aviation Administration,  800 Independence Ave.,  SW,
Room 924A, Washington,  DC 20591,  Attention: Rearing Docket
Clerk, and  a  copy  mus t  be  sen t  to  the  unders igned  F A A

a t t o r n e y . Your request  must  be dated and s igned,  in accordance
with section 13.16 of  the Federal  Aviation RegUlatiOIiS,  sent to
you  wi th  the  Not ice  o f  Proposed  Civ i l  Pena l ty  (14  C .F .R .  13 .16) .
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You may  p a y  the  proposed  pena l ty  by  submi t t ing  a  cer t i f i ed
c h e c k  o r  money.order p a y a b l e  t o  t h e  ‘Federal Aviation
A d m i n i s t r a t i o n , . to  the  unders igned .

A s s i s t a n t  C h i e f  c o u n s e l

By:
Attorney
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Figure 6. SAHPLB ORDER ASSESSING CIVIL PENALTY
(Federa l  Av ia t ion  Act )

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

n s . Annie  0 .  Kley
22 Calibur Way
Pistol, South Gun 00000

R e : Case No. 9081768910

ORDER ASSESSING CIVIL PENALTY

On February XX, 19Xx, you were advised through a Notice of
Proposed  c iv i l  Pena l ty  tha t  the  FAA proposed  to  a s ses s  a  c i v i l
penalty in the amount of $750.

A f t e r  c o n s i d e r a t i o n  o f  a l l  o f  t h e  a v a i l a b l e  i n f o r m a t i o n ,
i n c l u d i n g  t h e  i n f o r m a t i o n  y o u  p r e s e n t e d  a t  t h e  Warch x x ,  19Xx,
in formal  conference , it has been determined that:

[ i n s e r t  f i n d i n g s  o f  f a c t  a n d  v i o l a t i o n s ,  a s  i n  t h e
NOtiCe of Proposed Civi l  Penalty or as  modif ied based on
new information.]

NOW, THEREFORE, IT IS ORDERED, pursuant to sect ion 901 and 905
o f  t h e  F e d e r a l  A v i a t i o n  A c t , as amended (49 U.S.C. App. 1471
a n d  14751, tha t  you  be  and  hereby  a r e  asses sed  a c iv i l  pena l ty
in  the  amount  o f  $750.

[ i n c l u d e  o n e  o f  t h e  f o l l o w i n g ]

YOU  are hereby ordered to pay,  immediately, the assessed amount
by  mai l ing  o r  del iver ing  a  cer t i f i ed  check  or  money  order  in
the  amount  o f  $750 ,  payab le  to  *Federa l  Aviation
A d m i n i s t r a t i o n , .  t o  A t t o r n e y , O f f i c e  o f  t h e  C h i e f
Counse l /Of f ice  o f  the  Ass i s tan t  Ch ie f  Counse l ,  address . Iorl
We hereby acknowledge receipt  of your  check in the amount of
$ 7 5 0  w h i c h  w e  a c c e p t  i n  f u l l  s e t t l e m e n t  o f  t h i s  m a t t e r . YOU
may  cons ider  the  mat ter  c losed .

A s s i s t a n t  C h i e f  c o u n s e l

By:
Attorney
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Figure 7. SAMPLE ORDER ASSESSING CIVIL PENALTY
WITH WAIVER OF PENALTY

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Hr. Al T. Tude
747 Boeing Circle
Deviation, LO 00000

Re: Case No. gOHN123450

ORDER ASSESSING CIVIL PENALTY
WITH WAIVER OF PENALTY

On February XX, 19Xx, you were advised through a Notice of
Proposed  Civ i l  Pena l ty  tha t  the  FAA proposed  t o  assess  a  c iv i l
penalty in the amount of  $1,200.

A f t e r  c o n s i d e r a t i o n  o f  a l l  o f  t h e . a v a i l a b l e  i n f o r m a t i o n ,
including the information you presented at  the March XX, 19Xx,
informal conference, i t  has  been  de termined  tha t :

[ I n s e r t  f i n d i n g s  o f '  f a c t  a n d  v i o l a t i o n s ,  a s  i n  t h e
Notice of  Proposed Civi l  Penalty or as  modif ied based on
new information.]

NOW, THEREFORE, IT IS ORDERED, pursuant to sect ion 901 and 905
O f  the Federal A v i a t i o n  A c t , as amended (49 U.S.C. App. 1471
a n d  14751, tha t  you  be  and  hereby  are  a s ses sed  a  c i v i l  pena l ty
i n  t h e  .&nctlnt  o f  5 1 , 2 0 0 .

Ass i s tant  Chie f  counse l

By:
Attorney

WAIVER OF PENALTY

The FAA  determined that  you are entit led to a waiver of penalty
under the Aviation Safety Reporting Program, by reason of  your
h a v i n g  f i l e d  a  t i m e l y  r e p o r t  o f  t h e  i n c i d e n t  w h i c h  i s  t h e
sub jec t  o f  th i s  case  under  tha t  program,  and  o therwise  meet ing
a l l  o f  the  requ irements  for  such  waiver . Accord ing ly ,  the
c iv i l  pena l ty  a s s e s s e d  in  th i s  order ,  a l though  remain ing  a
mat ter  o f  record , wi l l  no t  ac tua l ly  be  imposed . You are not
r e q u i r e d  t o  p a y  t h e  c i v i l  p e n a l t y . YOU may consider this
matter  c losed .
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Figure 8. SAMPLE COVER LETTER FOR FILING A COINPLAINT
(Federa l  Av ia t ion  Act)

CERTIFIED HAIL - RETURN RECEIPT REQUESTED

Hearing Docket
Federa l  Av ia t ion  Admin i s t ra t ion
800 Independence Avenue, SW.
Room 9241
Washington, DC 20591

At tn : Hearing Docket Clerk

Re: In the Matter of  Annie 0.  Xley
Case No. 90MN768910

Enc losed  herewi th  p lease  f ind  a  copy  o f  a ’ reques t  for  hear ing
and  the  or ig ina l  and  one  copy  o f  the  compla in t  in  the
above-referenced proceeding.

T h e  FAA reques t s  tha t  the  hear ing  in  th i s  mat ter  be  he ld  in  the
At lanta ,  Georg ia ,  area , a n d  e x p e c t s  t h a t  t h e  h e a r i n g  w i l l  l a s t
one day.

Please address  al l  communications for the FAA to the
unders igned ,  a t :

Federa l  Av ia t ion  Admin i s t ra t ion
Region, AXX-7

Post Office Box XxXxX
city, s t a t e xxxxx
Telephone: (XXX) XXX-XXXX; FTS XXX-XxXx
FAX: (XXX) XXX-XXXX; FTS XXX-XxXx

Sincere ly ,

Attorney

Enclosed: Request for Bearing
Complaint

c c : Respondent (with copy of  Complaint)
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Figure 9. SAMPLE COMPLAINT FILED WITE THE HEARING DOCKET

U.S. DEPARTMENT OF TRANSPORTATXON
FEDERAL AVIATION ADMINISTRATION

In the Matter of:

ANNIE 0. KLEY

1

1
1
) FAA DOCKET CPXXXX

JUDGE NOT ASSIGNED

COMPLAINT .

The Federal  Aviation Administration (FAA),  by counsel ,

h e r e b y  f i l e s  i t s  c o m p l a i n t , pursuant to Rule 208 of  the Rules

of Pract ice  (14  C .F .R .  13.208),  and  s ta te s  a s  fo l lows :

I .

1. On February XX, 19Xx, Respondent Annie 0.  Kley was

adv i sed  through  a  Notice o f  Proposed  C iv i l  pena l ty  tha t  the

FAA proposed to assess  a  civi l  penalty in the amount of  $750.

On AUgUSt XX, 19Xx, Respondent  submi t ted  a  wr i t ten  reques t  f o r

a  hear ing .

I I .

1. On or about December XX, 19Xx, respondent  presented

h e r s e l f  a n d  h e r  a c c e s s i b l e  p r o p e r t y  f o r  i n s p e c t i o n  a t  t h e  .L*

Concourse Security Screening Checkpoint  of  the Portland

Internat iona l  A irpor t  in  Por t land ,  Oregon.
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Figure  9. SAMPLE COUPLAINT FILED WITH THE HEARING DOCKET

U.S. DEPARTMENT OF TRANSPORTATION
PEDERAL AVIATION ADMINISTRATION

In the Matter of:

ANNIE 0. KLEY

1
1
1
1
) PAA DOCKET CPXXXX

JUDGE NOT ASSIGNED

COMPLAINT

The Federal  Aviation Administration (FAA),  by counsel ,

h e r e b y  f i l e s  i t s  c o m p l a i n t , pursuant to Rule 208 of  the Rules

o f  P r a c t i c e  ( 1 4  C.F.R. 1 3 . 2 0 8 1 ,  a n d  s t a t e s  a 8  f o l l o w s :

I .

1. On February XX, 19Xx, Respondent Annie 0. Kley was

adv i sed  through  a  Not ice  o f  Proposed  Civ i l  pena l ty  tha t  the

FAA proposed to asses8 a civi l  penalty in the amount of $750.

On AUgUSt  XX, 19Xx, R e s p o n d e n t  Submitted  a  w r i t t e n  r e q u e s t  f o r

a  hear ing .

I I .

1. On or about December XX, 19Xx, respondent presented

h e r s e l f  a n d  h e r  a c c e s s i b l e  p r o p e r t y  f o r  i n s p e c t i o n  a t  t h e  *Lm

COncOUrSe  Security Screening Checkpoint  of  the Portland

Internat iona l  A irpor t  in  Por t land ,  Oregon.
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Figure 9. SAMPLE COMPLAINT PILED WITH THE HEARING DOCKET

U.S. DEPARTMENT OF TRANSPORTATION
PEDERAL AVIATION ADMINISTRATION

In the  Hat ter  o f :

ANNIE 0. XLEY

1

;
1
) FAA DOCKET CPXXXX

JUDGE NOT ASSIGNED

COMPLAINT

The  Federa l  Av ia t ion  Admin i s t ra t ion  ( F A A ) ,  by  COUnSel,

h e r e b y  f i l e s  i t s  C o m p l a i n t , pursuant to Rule  208 of the Rule8

o f  P r a c t i c e  ( 1 4  C.F.R. 1 3 . 2 0 8 1 ,  a n d  s t a t e s  a 8  f o l l o w 8 :

I .

1. On February XX, 19Xx, Respondent  Ann ie  0 .  Aley w a s

adv i sed  through  a  Not ice  o f  Proposed  Civ i l  Pena l ty  tha t  the

F A A  p r o p o s e d  t0 assess a  c i v i l  p e n a l t y  i n  t h e  amount O f  $750.

On August  XX, 19xX, Respondent  submi t ted  a  wri t ten  reques t  for

a  hear ing .

I I .

1. On or about December XX, 19Xx, respondent presented

herse l f  and  her  acces s ib le  proper ty  for in spec t ion  a t  the  .L'

Concourse Security Screening Checkpoint  of  the Portland

Internat iona l  A irpor t  in  Por t land ,  Oregon.
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SAMPLE COMPLAINT FILED WITH THE HEARING DOCKET

U.S. DEPARTMENT OF TRANSPORTATION
FEDERAL AVIATION ADMINISTRATION

In the Matter of:

ANNIE 0. KLEY
1
) FAA DOCKET CPXXXX.

JUDGE NOT ASSIGNED

COMPLAINT

The  Federa l  Aviation Admin i s t ra t ion  (FAA), by  counse l ,

h e r e b y  f i l e 8  i t s  c o m p l a i n t , pursuant to Rule 208 of the Rules

o f  P r a c t i c e  (I4 C.P.R. 1 3 . 2 0 8 1 ,  a n d  s t a t e s  a 8  f o l l o w s :

I .

1. On February XX, 19Xx, Respondent Annie 0. Kley was

advised through a Notice of  Proposed Civi l  Penalty that  the

FAA proposed to assess a civil penalty in the amount of $750.

O n  AUgUSt X X , 19Xx, Respondent  submi t ted  a  wr i t ten  reqUeSt for

a  hear ing .

I I .

1. On or about December XX, 19Xx, respondent presented

herself and her accessible property for inspection at the .L'

Concourse Security Screening Checkpoint of the Portland

Internat iona l  A irpor t  in  Por t land ,  Oregon.
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2. A t  t h a t  t i m e , respondent was not  a

ticketed passenger.

3. Upon  inspection of  respondent's  accessible property,

a  Jennings  F irearm,  Inc . , . 2 2 - c a l i b e r  s e m i - a u t o m a t i c  p i s t o l ,

bearing serial number 123456, and one ammunition clip

containing 6 l ive .22-cal iber rounds of  ammunit ion were

d i s c o v e r e d  i n  y o u r  b r i e f c a s e .

I I I .

1. By  reason  o f  the  forego ing  fac t s  and  c i rcumstances ,

r e s p o n d e n t  v i o l a t e d  s e c t i o n  107.21(a)(l) o f  t h e  F e d e r a l

Aviation Regula t ions  in  tha t  re spondent  had  a  f i rearm on  or

about her person or  accessible property when performance began

o f  t h e  i n s p e c t i o n  o f  h e r  p e r s o n  o r  a c c e s s i b l e  p r o p e r t y  b e f o r e

e n t e r i n g  a  s t e r i l e  a r e a .

2. Pursuant to sections 901 and 905 of the Federal

A v i a t i o n  A c t ; a8 amended (49 u.S.C.app  S1471 and 14751,.

R e s p o n d e n t  i s  Subject  t o  a  c i v i l  p e n a l t y  n o t  t o  e x c e e d  $ 1 , 0 0 0

for each of the violat ion8 al leged.

3. Under  the  fac t s  and  c i rcumstances  o f  th i s  case ,  a

c i v i l  p e n a l t y  o f  $750 i s  a p p r o p r i a t e .
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WHEREFORE, the  Agency ,  by  counse l ,  re spec t fu l ly  reques t s

that  the Administrative Law Judge enter an order that

Respondent  be  a s ses sed  a  c i v i l  pena l ty  in  the  amount  o f  $750 .

Respec t fu l ly  submi t ted  th i s day of , 19xX.

Agency Attorney
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I hereby certify that  the .foregoing  Complaint  has been mailed

t h i s  d a t e  b y  c e r t i f i e d  M a i l , Return Receipt  Requested,  to :

Respondent
address

Attorney
address

Hearing Docket
Federa l  Av ia t ion  Admin i s t ra t ion
800 Independence Avenue, SW.
Room 924A
Washington, DC 20591

Attorney
Off ice  o f  Ass i s tant  Chie f  Counse l
Address

Date
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Pigure 10. FORM FOR TRANSUITTAL  OF APPEAL TO AGC-250

TO: AGC-250 FROM : DATE :

RB: Tr,ansfer  o f  case  on  appea l

Case Name: ! FOR AGC-250 USE
.i
! AGC-250 Attorney
:

Docket No. :  Appea l  Br ie f  Due
:

FAA case No. ! Reply Brief  Due

FAA Trial Attorney: ITS :

D a t e  o f  ( o r a l / w r i t t e n )  i n i t i a l  d e c i s i o n :
(Spec i fy  whether  the  dec i s ion  was  ora l  or  wr i t ten)

CrOSS-Appeal?

PAA’s-Appeal?

Respondent’s.Appeal?

FOR ALL CASES, i d e n t i f y  s i g n i f i c a n t
i f  a n y .

problems  wi th  the  case ,

FOR ALL APPEALS, i d e n t i f y  t h e  i s s u e ( s )  y o u  b e l i e v e  s h o u l d  b e
appealed.

FOR ALL APPEALS, ident i fy  each  a l l eged  PAR v io la t ion  tha t  the
ALJ rejected and that  you believe the FAA should NOT pursue
on appeal .
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Figure 11. SAMPLE COXPLAINT  FOR
COLLECTION OF ASSESSED CIVIL PENALTY

IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF SOUTH GUN

l *********************************
4

UNITED STATES OF AMERICA, l

4

P l a i n t i f f l

4

V. l

4

ANNIE 0. RLEY, l

l

Defendant l

4

l *********************************

Civ i l  Act ion  NO.

COMPLAINT

COMES NOW the Plaintiff, .the United States.of America,

by  and  through  i t s  unders igned  a t torneys ,  and  for  a  cause  o f

a c t i o n  a g a i n s t  t h e  D e f e n d a n t  a l l e g e s :

I

T h i s  i s  a  s u i t  o f  c i v i l  n a t u r e  b r o u g h t  b y  t h e  U n i t e d

Sta tes  o f  Amer ica  to  reduce  to  judgment  a  c iv i l  pena l ty

as ses sed  aga ins t  the  Defendant  by  the  Federa l  Av ia t ion

Admin i s t ra t ion  ( F A A )  pursuant  to  the  c i v i l  Pena l ty  Asses sment

Author i ty , S e c t i o n  905 o f  t h e  F e d e r a l  A v i a t i o n  Act o f  1 9 5 8 ,  as

amended  ( the  Act) [T i t le  49  U.S.C.  App.  14751, and  pursuant  to

SeCtiOn 901 o f  t h e  Act ITitle 49 U . S . C .  A p p .  14711.
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I I

J u r i s d i c t i o n  i s  s p e c i f i c a l l y  c o n f e r r e d  u p o n  t h i s  c o u r t  b y

Sections 903 and 905 of the Act [Title 49 U.S.C. App. 1473 and

14751 and Tit le  28 United States  Code, Sections 1345 and 1355.

III

As Defendant Annie 0. Kley i s  a  r e s i d e n t  o f

Pistol, South Gun, venue  i s  conferred  upon  th i s  cour t  by

Sect ion  1395(a)  o f  T i t le  28 ,  un i ted  Sta tes  Code .

IV

By Notice of Proposed Civi l  Penalty issued on

February XX, 19Xx, the  Federa l  Av ia t ion  Admin i s t ra t ion ,  an

agency  o f  the  Uni ted  Sta tes  Departmiznt o f  Transpor ta t ion ,

n o t i f i e d  t h e  D e f e n d a n t  t h a t  i t  p r o p o s e d  t o  a s s e s s  a g a i n s t  h e r  a

c i v i l  p e n a l t y  o f  $ 7 5 0  f o r  a  v i o l a t i o n  o f  s e c t i o n  1 0 7 . 2 1 ( a ) ( l )

o f  t h e  F e d e r a l  A v i a t i o n  R e g u l a t i o n s  114 C.P.R. 107.21(a)(l)].

The Notice advised the Defendant of an opportunity for a

hear ing  descr ibed  in  14  C.P.R. Sections 13.16 and 13.201 at seq.

V

The Defendant did not respond to the Notice of Proposed

C i v i l  P e n a l t y .
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VI

On or about April XX, 19Xx, the  PAA i s sued  to  the  Defendant  a

Final  Notice of Proposed Civil Penalty, proposing to assess a

civi l  penalty in the amount of  $750 for violating

Sect ion  107.21(a)(l)  o f  the  Federa l  Av ia t ion  Regula t ions

(14 C.F.R. 107.21(a)(l))  and  adv i s ing  the  Defendant  tha t ,

u n l e s s  s h e  r e q u e s t s  a  h e a r i n g  w i t h i n  1 5  day8  a f t e r  r e c e i p t  o f

this  Final  Notice of  Proposed Civi l  Penalty,  she wil l  have no

f u r t h e r  r i g h t  t o  a  h e a r i n g .

VII

Af ter  due  not ice , and  an  oppor tun i ty  f o r  hear ing ,  wh ich

the Defendant did not accept, on Hay XX, 19Xx the PAA issued an

Order  a s ses s ing  a c i v i l  pena l ty  in  the  amount  of  $750  for

v i o l a t i o n  o f  S e c t i o n  107.21(a)(l) o f  the’Pedera1 A v i a t i o n

- R e g u l a t i o n s . The  PAA fur ther  ordered  tha t  the  a s s e s s e d  pena l ty

be paid immediately. A copy of the Order Assessing Civil

P e n a l t y  i s  a t t a c h e d  h e r e t o  a s  E x h i b i t  1 .

V I I I

In acdordance with Sections 901, 903, and 905 of the

Federa l  Aviation Act (49  U.S.C.  App.  1471 ,  1473 ,  a n d  14751,  the

D e f e n d a n t  i s  s u b j e c t  t o  a  c i v i l  p e n a l t y  n o t  t o  e x c e e d  $1,000

f o r  e a c h  v i o l a t i o n  o f  t h e  F e d e r a l  A v i a t i o n  R e g u l a t i o n s .
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IX

By reason of  the above, the  Defendant  i s  indebted  to  the

uni ted  s ta tes  in  the  amount  o f  $750  p lus  in teres t  f rom the  da te

of  a s ses sment .

X

The FAA , by letter dated June XX, 19Xx, demanded

payment  o f  the  above-descr ibed  c i v i l  pena l ty .

XI

A s  o f  t h i s  d a t e , the Defendant has not complied with the

order  ASSeSSing Civ i l  Pena l ty  da ted  nay  xx ,  19Xx, in  tha t  the

D e f e n d a n t  f a i l e d  o r  r e f u s e d  t o  p a y  t h e  c i v i l  p e n a l t y  a s s e s s m e n t

d e s p i t e  h a v i n g  r e c e i v e d  n o t i c e  o f  t h e  p r o p o s e d  c i v i l  p e n a l t y

and  an  oppor tun i ty  f o r  hear ing , and despite demands by the PAA

t h a t  tile a s s e s s m e n t  b e  p a i d .

VII

Section 905(b) o f  t h e  Act  r e a d s  a s  f o l l o w s :

(b) NO REEXAMINATION OP LIABILITY OR AMOUNT - In the
c a s e  o f  a  c i v i l  p e n a l t y  a s s e s s e d  b y  t h e  Admin,istrator  i n
accordance with this section, t h e  i s s u e  o f  l i a b i l i t y  o r
amount  o f  c i v i l  pena l ty  sha l l  no t  be  reexamined  in  any
s u b s e q u e n t  s u i t  f o r  c o l l e c t i o n  o f  s u c h  c i v i l  p e n a l t y .
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WHEREFORE, t h e  P l a i n t i f f  r e s p e c t f u l l y  r e q u e s t s  j u d g m e n t
against  the Defendant in the amount of $750,  plus interest  from
the  date  o f  a s ses sment , a n d  c o s t s  o f  t h i s  a c t i o n .

R e s p e c t f u l l y  s u b m i t t e d  t h i s day of , 19xX.

Uni ted  Sta tes  At torney

By:

Ass i s tant  Uni ted  Sta tes  At torney

OF COUNSEL:

Attorney
Federa l  Av ia t ion  Admin i s t ra t ion
XXXXXXXX Region
xxxxxxx, xx xxxxx
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COMPLIANCE/ENFORCEMENT BULLETIN go-11

SUBJECT: SSER recommendations relating to informal
communication between inspectors and attorneys and special
emphasis programs.

DISCUSSION: The Administrator has approved several changes to
the policies for analyzing violations and determining
sanctions, and to the process for coordinating and handling
proposed enforcement actions, as recommended by the recent
system Safety and Efficiency Review (SSER) of the General
Aviation Compliance and Enforcement Program. This Bulletin
implements two of those recommendations. Each recommendation
is set out verbatim and is followed by a discussion. These
changes are effective immediately and will be incorporated
into the next revision of the FAA Order 2150.3A.

I. Encouraging informal communicationa between inspectors and r,
regional attorneys.

SSER ChE012: The Executive Director for Regulatory Standards
and Compliance, in coordination with The Office of the Chief
Counsel, should develop and publish a policy to encourage
informal communication between regional enforcement personnel
and Flight standards District Offices and Air Traffic
facilities, not only on a regularly scheduled basis for the
specific purpose of conducting regulatory compliance seminars,
but also at other (non-specific) times to field general
questions and relay information.

This Bulletin is intended to facilitate open lines of
communication between FSDO personnel, CASFO personnel, air
traffic personnel, and the legal staff in the regions and
Washington headquarters. Although these communications exist
to some extent in all areas of the country, it is advantageous
to expand their use and scope. There are often occasions
where a short conversation or correspondence directly between
appropriate field office (e.g., PSDO, CASFO, etc.) and legal
personnel could answer a simple question and save much time.
AS an example, if an inspector has a question about the
suitability of a particular piece of evidence in the
investigation of an incident, a regional attorney can quickly
give advice on the evidence. In addition, a short
conversation between attorney and inspector may save hours and
days of restructuring a file to make it usable by all
parties. It is important to remember that direct
communications outside the normal chain of command are not
intended to usurp the responsibility or authority of any
supervisor or manager. In most cases, each employee has the
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responsibility to keep his/her supervisor apprised of
significant developments in any situation, and in addition,
each employee should seek the advice and counsel of the
supervisor.

NO supervisor or manager should place undue restrictions on
open dialogue and sharing of information between field office
and legal personnel. It is the aim of this Bulletin to allow
open communications to improve the effectiveness and
efficiency of working relationships among individual employees
to better serve the public. In addition, where an effective
and/or efficient way of communicating is found in a particular
situation, that innovation should be shared with the rest of
the affected FAA community.

On a more regular basis, the regional and headquarters legal
and investigative staffs should consider joint compliance and
enforcement conferences to promote consistency and
standardization. Visits to field facilities to talk with
inspectors, air traffic, and security personnel provide legal
counsel an excellent opportunity.to promote better
understanding of policy, process, procedures, and
interpretations. This allows free and open dialogues within
and between the staffs and, ultimately, results in more
effective and efficient compliance work. F i n a l l y ,  w h e r e
general guidance is provided, every effort should be made to
give that information the widest possible dissemination to the
affected program offices. Although the SSER recommendations
referred Only to FSDO inspectors, the policy applies equally
as well to communications with security inspectors.

II. Sper:al emphasis compliance and enforcement programs.

SSER C&E019: AVR and AGC should issue an action notice
incorporating the language found in Volume II [of the SSERI,
which describes the special emphasis program in compliance and
enforcement. The action notice should remain effective until
Order 2150.3A is amended to include this language.

It is the policy of the FAA generally to avoid instituting
mandatory sanction programs. However, at times, special
situations arise which dictate the need for more effective
enforcement through increased sanctions or other measures to
bring about compliance in certain areas where existing
guidance is insufficient. In such circumstances, a special
emphasis enforcement program, designed to focus on a
particular area of noncompliance, can be an effective
deterrent and raise awareness of a particular problem.
Therefore, when’necessary to reduce an elevated or critical
incidence of noncompliance, special emphasis programs may be
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instituted on a national or local geographical basis. They
will be instituted nationally by a joint determination of the
appropriate office or service (e.g., Flight Standards Service,
office of Civil Aviation Security, etc.) and the Office of the
Chief Counsel. Regionally, a recommendation for a special
emphasis program shall be made jointly by the appropriate
regional division (e.g., Flight Standards division, Civil
Aviation security division, etc.) and Assistant Chief Counsel,
after coordination with the Regional Administrator. A
regional program may only be implemented with the concurrence
of the Chief counsel and the Director of the appropriate
service or office.

In any case subject to the provisions of a special emphasis
program, mitigating or aggravating factors will still be
considered in the determination of sanction.

A special emphasis program should be instituted only when
conventional methods of obtaining compliance have not been
effective. It is important to attempt to measure the results
of special emphasis programs on an ongoing basis in order to
determine when to return to a normal or non-critical status in
a selected area. A tracking system should be instituted to
measure the effectiveness until termination of the program.
Objective as well as subjective measurements should be used as
appropriate. The key to the success of a special emphasis
program is to accomplish the intended compliance objective and
return to a non-emphasis sanction range as soon as possible.
Normally, such a program would be established with a fixed
expiration date and would not be in effect for more than one
year.

Before a special emphasis program is instituted, complete
coordination between all affected elements of the FAA,
including FAA headquartqrs,  must be instituted. Also,
adequate.publicity regarding the program should be given
through such means as letters to airmen, pilot forums, press
releases, and publication in Federal Register where
appropriate.

ACTION:

I. Informal communications with agency attorneys.
Supervisors and managers of headquarters, regional, or field
personnel involved in compliance and enforcement should avoid
restrictions on open dialogue and sharing of information and
opinions between those personnel and attorneys in the Office
of the Assistant Chief Counsel for the region or the Office of
the Chief Counsel.
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II. Special emphasis enforcement programs. Paragraph 207f of
FAA Order 2150.3~. is revised, and new Paragraph 2079 is added,
to read as follows: *

f. Compliance and enforcement bulletins. Periodic
use will be made of compliance/Enforcement Bulletins to
amend FAA Order 2150.3A. The guidance in these Bulletins
supersedes the guidance in this Order.

g* Special emphasis enforcement programs. It is the
policy of the FAA generally to avoid instituting mandatory
sanction programs. Howe.ver , at times, special situations
arise which dictate the need for more effective
enforcement through increased sanctions or other measures
to bring about compliance in certain areas where existing
methods are insufficient. In such circumstances, a
special emphasis enforcement program, designed to focus on
a particular area of noncompliance, can be instituted on a
national or local geographical basis. The following
procedures will apply:

(1) Special emphasis should be used only when other
methods of obtaining compliance have not been effective.
Normally, such a program would be established with a fixed
expiration date and would not be in effect for more than
one year.

(2) A national program will be instituted by a joint
determination of the appropriate office or service (e.g.,
Flignt standards Service, Office of Civil Aviation

Security, etc.) and the Office of the Chief counsel. A
recomr-ndation  for a regional special emphasis program
will be made jointly by the appropriate regional division
(e.g., Flight Standards, Civil Aviation Security, etc.)
and Assistant Chief Counsel, after coordination with the
Regional Administrator. A regional program may only be
implemented with the concurrence of the Chief counsel and
the Director of the appropriate office or service.

(31 Before instituting a special emphasis program,
adequate publicity regarding the program should be given
thiough such means as letters to airmen, pilot forums, and
press releases. Also, a tracking method should be
maintained to evaluate the effectiveness of the special
emphasis program on an ongoing basis until termination of
the program.

(4) In any case subject to the provisions of a
special emphasis program, mitigating or aggravating
factors will still be considered in the determination of
sanction.
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COMPLIANCE/EMFORCEMENT BULCETIN 91-I

SUBJECT: Enforcement action in cases'involving drug convictions
which do not involve falsifscation.

DISCUSSION: Compliance/Enforcement BulletIn No. 90-2 describes
enforce&it sanction policv in cases involving a single drug
conviction for simple possessIon, and, "except in extraordinary
circumstances," for cases involving a single conviction for more
than simple possession and for cases Involving more than one
convIction. 'When this policy was announced in the Federal
%dgft2fCr, the FAA reserved "the-prerogative to take more or less
stringent actions in individual cases where aggravating or
mitigating circumstances are present.** See, 54 Fed. Reg. 15145
(April 14, 1989). .This Bulletin provides guidance for the
Assistant Chief Counsel in exercising prosecutorial discretion and
in determining when circumstances exist which may warrant departure
from the general sanction policies stated in Bulletin 90-2.

Note that this policy does not apply to cases under
Sections 602(b)(2) and 609(c) of the Federal Aviation Act of 1958,
as amended. Section 609(c) requires the revocation of airman
certificates for certain drug offenses involving the use of an
aircraft where the person served as an airman or was aboard' the
aircraft in connection with the offense. Section 602(b)(2)
prohibits the issuance of a new airman certificate to a person
whose afrman certificate  had been revoked under Section 609(c),
unless the Administrator fi.nds that certain circumstances exist
Involving facilitating law enforcement efforts. The Administrator
has not delegated the authority to make such a finding, and all
such cases must be sent to the Chief Counsel's office for referral
to the Administrator.

ACTI'JN: In cases -tnvolving  drug convictions which do not involve
falsification  (paragraph C in Bulletin 90-21, the Assistant Chief
Counsel should take the following factors into account in
determining whether a sanction other than that described In
BulletIn 90-2 may be appropriate:

1. The ci.rcumstances underlying the criminal conv%ction. The
sanctions in Bulletin 90-2 should be used if an aircraft was
used in a criminal offense, or where other egregious
circumstances exist.

2. The time which has passed since the conviction became
final.

3. Confinement or other sentence completed as a result of the
convIction.

4. Evidence of rehabilitation.
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Sanctions shall also be in accordance wZth the following:

1. In every case, enforcement action shall be taken. The
factors listed above may lead the Assistant Chief Counsel to
determine that a suspension of less than 120 days is
acceptable for a single simple possession convicti.on (C (1) of
Bulletin 90-21, or a suspension instead of revocation is
appropriate in the case of a conviction of other than simple
possession or in the case of two or more convictions (C (2)
and (3) of Bulletin 90-2).

2. The time served in prison will not be "credited" against a
suspension. However, it may be considered in determining
whether the public interest requires surrender of the airman
certificate for the full period of the suspension, or warrants
wa-lver of part or all of the period of surrender. The
following is an example of a partial waiver to be included in
an Order of Suspension in such a case:

PARTIAL WAIVER OF SUSPENSION

The Administrator has determined that, under the facts and
circumstances of this case, a waiver of part of the requirement to
surrender your certificate  is appropriate. The 180-day suspension
of your a-lrman certificate ordered herein, although remaining a
matter of record, will not fully be imposed, and you are required
to surrender your certificate to the Administrator for a period of
30 days.
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* COMPLIANCE/ENFORCEMENT BULLETIN NO. 92-1

SUBJECT: m civil menu Consideration of
company size in determining the appropiiate amount of civil
penalty for air carriers and certain other certificate holders.

DISCUSSION: This Bulletin provides guidance to FAA personnel
in determining the appropriate amount of civil penalty for
Part 121 and 135 carriers, and other commercial operators, that
violate the Federal Aviation Regulations (FAR).

Pursuant to paragraph 207 of the Compliance and Enforcement
Program, Order 2150.3A, sanctions should serve "as punishment
for the particular violation, as a deterrent to further
violations, and as an example to others." It is the policy and
practice of the FM, in determining the amount of a civil
penalty for a particular violation,
will best promote future compliance.

to apply a sanction that
The guidelines discussed

below are a means of placing a relatively equivalent deterrent
effect on each air carrier that violates the same FAR, by
considering the size of the carrier in determining an
appropriate amount of civil penalty. Paragraph 207b(7) of FM
Order 2150.3A provides that the ability of the alleged violator
to absorb the sanction should be considered in determining the
amount of the penalty. However, the sanction ranges in
paragraph 207d and the Enforcement Sanction Guidance Table do
not differentiate between various sizes of respondent air
carriers, but rather provide for the same range of sanctions
for all carriers.
doing business

A civil penalty which may be a mere "cost of
o to a major air carrier might compel a small air

carrier to go out of business.

In order to establish standards for the implementation of this
policy, the Office of the Chief Counsel established an Ability
to Pay Working Group in 1989. That group developed draft
guidelines that classify all Part 121 and Part 135 carriers
into four groups in accordance with operating revenues and the
number and variety of aircraft operated. The guidelines
include the proportional maximum penalty amounts for single
violations by carriers in each group as well as civil penalty
ceilings for violations that are compounded by multiple
flights. The guidelines do not address the ability of a
particular respondent to pay a civil penalty: they only provide
for sanction ranges which vary with the size of the company.
The ability of a particular respondent to pay a particular
civil penalty may be considered separately on a case-by-case
basis.
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* Subsequently, the General Aviation Compliance and Enforcement
Systu Safety and Efficiency Review (SSRR) recommended that the
draft "ability-to-pay" guidelines developed by the working
group be impluented, after appropriate coordination, as an
amendment to PM Order 2150.3A. That retonendation was
adopt& as an action itu by tbo Administrator in February 1990.
Accordingly, the Office of the Chief Counsel, the Office of
Regulations and Certification, the Office of Civil Aviation
Security, and the Office of Aviation Standards, upon
.consultation vith the Office of Aviation Policy and Plans, ham
developed these guidelines as a means of placing a relatively
equivalent deterrent effect on each air carrier that violates.
the same FAR, by considering the size of the carrier in
determining an appropriate uount of civil penalty. While
these specific guidelines do not apply to other companies
holding certificates, the policy of seeking penalties generally
relative to the size and revenue of the operation should be
applied to repair stations, manufacturers, airports, and other
entities holding certificates.

The system used to classify carriers by size should fairly
categorize carriers of significantly differing size and, at the
same time, be practical for use by field inspectors. The
guidelines adopted divide carriers into four groups, a number
which is manageable for practical use but which also permits
fair and reasonable classification of air carrier enterprises
by size. Wize, n for this purpose, is a combined consideration
of annual operating revenue, number and variety of aircraft
operated; and number of pilots employed.

Group I carriers are those Part 121 operators with annual
operating revenue of $100,000,000  or more. This includes
carriers considered by the Department of Transportation,
Research and Special Programs Administration (RSPA), to be
"majors" ($1,000,000,000+  operating revenue) and "nationals'*
($100,000,000  to $1,000,000,000 operating revenue) and
currently includes the 20 largest U.S. air carriers. Group II
carriers are all other Part 121 operators and large Part 135
operators (50 or more pilots or 25 or more aircraft on
operations specifications), with annual operating revenue of
less than $100,000,000. These categories correspond to those
used in the RSPA publication, nAir Carrier Industry Scheduled
Traffic Statistics Quarterly." This publication provides FM
compliance and enforcement personnel with a frequently updated
and readily available reference to determine classification of
the larger air carriers.

Groups III and IV comprise Part 135 operators distinguished by
the number of pilots employed and the number and variety of
aircraft used. Group III consists of Part 135 operators with *
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* 6 to 49 pilots; or 6 to 24 aircraft: or any number of aircraft
of I: or more different types. Group IV consists of all Part
135 operators that do not meet the criteria for Group II or
Group III, i.e., that have fewer than 6 aircraft of no more
than 3 different types, m that employ fewer than 6 pilots.
The category of Group IV carriers is essentially the same as
the subcategory of Part 135 operators designatdd as "Basic
Part 135 Operators" under FAA order 8400.10, Air Transportation
Operations Inspector's Handbook, at Paragraph 175. Thus, the
criteria for distinguishing Group IV carriers correspond to a
category of operation already used by Flight Standards for
other purposes and familiar to inspectors. The information on
the type and number of aircraft used by a carrier is readily
available to the inspector, generally by reference to
operations specifications. Information on the number of pilots
employed can also be ascertained by preliminary investigation.

As a result, Group I carriers are readily identified by
reference to available publications containing information on
carrier revenues. Group III and IV carriers are identified by
easily obtained (in most cases) information on the number of
aircraft operated and the pilots employed by the carrier.
Group II carriers can be identified by reference to both the
published revenue information and aircraft and pilot
information obtained by investigation. The categories
contained in the guidance are, therefore, practical for use by
FM personnel, as well as representative of commonly accepted
industry classification of operators by size and complexity of
operation.

ACTION:

1.

Effective immediately, and until further notice, the
following guidance should be followed by FAA personnel
in determining the appropriate amount of civil penalty
to be sought or assessed for FAR violations committed
by Part 121 and 135 operators.

Air carriers are divided into the following groups. A
carrier is assigned to the highest group for which it
meets one or more criteria:

GroUD I u

All air carriers, Part 121, and 135, with annual
operating revenue of $100,000,000 or more.

u Operating revenue will be determined by reference to RSPA's. *
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* -XI

All air carriers that hold Part 121 operations
8pecifications  and large Part 135 operators (50 or
more pilots or 25 or more aircraft on operations
8pecifications), with annual operating revenue of less
than $100,000,000.

All Part 135 operators that do not meet the criteria
for Group II with:

(1) 6 to 49 pilots; or

(2) 6 to 24 aircraft; or

(3) 5 or fewer aircraft

Erour>  IV

All other Part 135 operators.

2. The normal ranges of sanction for single violations
committed by air carriers, s&t forth in paragraph 1,
page 3, Appendix 4 to Order 2150.3A, are amended as
follows:

GrOUD I

Maximum - 7,500 - 10,000
Moderate - 4,000 - 7,500
Minimum - 1,000 - 4,000

Grow II

Maximum - 6,500 - 10,000
Moderate - 3;500 - 6,500
Minimum - 8-50 - 3,500

GrOUD III

Maximum - 5,500 - 10,000
Moderate - 3,000 - 5,500
Minimum - 750 - 3,000

GrOUD IV

Maximum - 4,000 - 10,000
Moderate - 2,000 - 4,000
Minimum - 500 - 2,000

2/ Air Carrier Industry Scheduled Traffic Statistics Quarterly.
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* 3. The maximum total civil penalty ordinarily imposed for a
violation committed by an air carrier and compounded by
multiple flights, as set forth in Order 2150.3A,
paragraph 207d, is amended as follows:

Grouo z Grour, Grour, 
Par. 2076(3)A: s100,000 s 75,000 $ 50,000 $25,000
(Inadvertent
isolated
violations.)

Par. 207d(3)B: $200,000 $150,000 $100,000 $50,000
(Inadvertent
systemic
violations.)

Par. 207.d(3)C. Refer to C&E Bulletin 90-6,.BeDoelna and Correction Policv.

Par. 207.d(3)D: $500,000 $375,000 $250,000 $125,000
(Failure to follow
requirements designed
to disclose failures
to comply.)

Par. 207.d(3)E. (Deliberate violations):

When Part 121 and 135 operators commit deliberate
violations of the FAR, any civil penalties sought
ordinarily should be in the range of 75% to 100% of
the statutory maximum for each flight operated,
regardless of the number of flights. In those
instances in which the size of the air carrier would
render such a maximum range civil penalty unduly
harsh, agency personnel should exercise discretion to
ensure that the amount of civil penalty sought is
appropriate to the size of the carrier and the
seriousness of the violation(s) committed. However,
the amount of civil penalty sought always should be
greater for deliberate violations than for inadvertent
violations. *
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SUBJECT: Reporting and correction policy and implementing
guidance for holders of production approvals.

SUMMARY : In May 1990, the Federal Aviation Administration
(FAA) issued Compliance/Enforcement Bulletin No. 90-6, which
announced the FAA's reporting and correction policy ,and
implementing guidance. The bulletin was intended to improve
safety compliance by allowing the FAA to forego a civil penalty
where a FAR Part 121 or 135 certificate holder has promptly
disclosed to the FAA an apparent violation and has taken prompt
action to correct the violation and prevent its recurrence.
Compliance/Enforcement Bulletin No. 90-6 stated that its policy
may be extended to other categories of certificate holders. In
this Bulletin, the FAA extends that policy to include holders
of production approvals issued under FAR Part 21. Application
should be made in accordance with the following guidance.

POLICY: The FAA will not seek to impose a civil penalty on a
production approval holder for failing to comply with the
requirements of the FAR, when all of the following
circumstances are present:

1. The production approval holder promptly discloses a
noncompliance to the FAA. The notification may be made
initially to the FM through informal communication, but in
all cases must be reported to the FAA in writing, prior to
FAA consideration under this policy. Holders who fail to
comply with FAR 21.3, Reporting of failures, malfunctions,
and defects, will not be considered to have promptly
disclosed the noncompliance, as required under this policy.

2. The noncompliance is not deliberate or intentional.

3. The noncompliance does not indicate a lack of
qualifications, nor does it reasonably call into question
the qualifications of a production approval holder.

4. The production approval holder, upon discovery of the
noncompliance, has taken or has begun to take immediate
corrective action.

5. The production approval holder has taken, or has agreed
to take, remedial action satisfactory to the FAA as may be
necessary to preclude recurrence of the noncompliance.
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Notwithstanding a production approval holder's failure to
report an apparent violation, this Bulletin provides that the
nature and extent of a production approval holder's corrective
action may be considered in issuance of a letter of correction
or in mitigation of any civil penalty which might otherwise be
appropriate. However, where the production approval holder
fails to promptly disclose and correct violations of which it
was aware or should have been aware (for example, because the
situation was obvious or because the company, through its
auditing or evaluation program or other means, should have
discovered the violations)-, substantial civil penalties,
including the maximum allowed under the law, are warranted and
may be sought.

It is the responsibility of the Chief Counsel and the Associate
Administrator for Regulation and Certification to implement
this policy. This compliance and enforcement policy is
effective immediately, until further notice, and applies to all
current and future enforcement cases.

ACTION: In order to ensure that all elements of this policy
are present and observed,
followed:

the following guidance should be

1. When the production approval holder initially makes a
disclosure of noncompliance to the FAA, contact should be
made with, or directed to, the appropriate principal
aviation safety inspector for manufacturing (ASI). In most
cases, a telephone communication or facsimile notification
will be considered an adequate means of initial contact.

2. The principal AS1 will respond to the production
approval holder with a Letter of Acknowledgement (LOA)
(Figure 1). The LOA includes a request for a written
report and proposed remedial action plan to be submitted by
the production approval holder to the FAA within 10
calendar days, and serves in lieu of a letter of
investigation.

3. The written report should include, at a minimum, the
following information: how, where, and by whom the
apparent noncompliance was detected; when the production
approval holder disclosed the noncompliance to the FAA; a
brief description of the noncompliance and the applicable
FAR violated; a brief description of the immediate
corrective action taken; and the identity of the company
official responsible for developing the remedial action
plan.
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4. A remedial action plan refers to a long-term effort by
the production approval holder to prevent the recurrence of
a noncompliance. To be acceptable under this policy, the
remedial action plan must contain the following information:

a. Identification of the noncompliance.

b. Analysis of'objective ev,idence to determine the
principal cause(s) of the noncompliance.

C . Identification'of planned remedial action steps in
response to the noncompliance and the analysis of
supporting documentation.

d. Implementation schedule for initiating remedial
action.

e. Company official(s) responsible for implementing
remedial action.

5. In cases where a proposed remedial action plan has not
been fully developed within'10 calendar days of receipt of
the LOA, the production approval holder should provide the
FAA with an overview of planned actions. A detailed
description of the plan should be provided to the FM
within 30 calendar days after initial notification was made
to the principal ASI.

6. When the apparent noncompliance takes place at a
production approval holder's supplier facility, and the
supplier is located in a different geographical area than
the production approval holder, the following handoff
procedures should be followed:

a. A letter requesting an investigation and a copy of
the LOA will be sent by the requesting district office
having certificate management responsibility to the
district office having geographical responsibility for
the area in which the supplier is located, with copies
to each Aircraft Certification Directorate, and
Manufacturing Inspection District Office involved.

b. The requesting district office should include in
its letter all information received from the
production approval holder.
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7. The manager of the Manufacturing Inspection District '
Office (MIDO) having responsibility over the production
approval holder shall ensure that the facts and
circumstances surrounding any apparent violation are
thoroughly investigated, analyzed, reviewed, and reported.
The principal ASI,
or his delegate,

with the concurrence of the MID0 manager
shall ascertain whether the apparent

noncompliance was deliberate or inadvertent. Based on this
analysis, the principal ASI, with the concurrence of the
MID0 manager or his delegate, will determine the
effectiveness of the production approval holder or
supplier's remedial action measures to preclude a
recurrence of the apparent noncompliance.

8. Whenever it is determined under this policy that no
civil penalty will be sought, the production approval
holder should be so advised by a Letter of Correction
issued in accordance with Section 13.11(b)(2) of the FAR.
As provided in that section, such a letter does not
constitute a formal adjudication of the matter. However,
in the event that the agreed remedial action is not fully
completed, civil penalty action or other action should be
considered and may be taken.

9. The Letter of Correction should be prepared by the
principal AS1 and forwarded to the production approval
holder upon receipt of its written report. It should
contain all pertinent facts, including, but not limited
to:. how, where, and by whom the apparent noncompliance was
detected: when the production approval holder disclosed the
noncompliance to the FAA: the nature and extent of any
actions taken to correct the noncompliance and preclude its
recurrence: and any mitigating circumstances which were
considered to be relevant.

10. Following issuance of the Letter of Correction, the
case should be closed, subject to reopening in the event
that the agreed remedial action is not completed. Until
further notice, the file of each closed case should be
forwarded to the appropriate Assistant Chief Counsel.
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Figure 1. SAMPLE LETTER OF ACKNOWLEDGEMENT

Federal Aviation Administration
Manufacturing Inspection District Office
Address
Phone Number

CERTIFIED RETURN RECEIPT

April 24, 1991

File Number 90RTOOOO0

Oshkosh Manufacturing
Kokotee Ave., N.W.
Anywhere, USA 12345

Attn: Ms. Jane Doe
President, Quality Assurance

This office is writing to confirm your initial notification of
April 10, 1991, of a possible violation of Federal Aviation
Regulations (FAR), Part 21, Certification Procedures for
Products and Parts, by Oshkosh Manufacturing with regard to a
structural defect of the Mongoose wing spar.

This office expects Oshkosh Manufacturing to provide both a
remedial action plan and written report to the principal
inspector by (10 days from date of initial
notification) unless otherwise agreed to by this office. The
remedial action plan must contain the following information:
identification of the noncompliance; analysis of objective
evidence to determine the principle cause(s) of the
noncompliance: identification of planned remedial action steps
in response to the noncompliance and the analysis of supporting
objective evidence; implementation schedule and timeframe for
initiating remedial action: and company official(s) responsible
for implementing remedial action.

The written report should include, at a minimum: how, where,
and by whom the apparent noncompliance was detected: when the
production approval holder disclosed the noncompliance to FAA:
a brief description of the noncompliance and the applicable FAR
violated: ,a brief description of the immediate corrective
action taken: and the identity of the company official
responsible for developing the remedial action plan.

This letter of acknowledgement serves in lieu of a letter of
,investigation. If you have any questions in regard to the
above, please contact us at your earliest convenience.

Sincerely,

J. P. Jones
Principal Inspector
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SUBJECT: -Guidance on enforcement action in cases involving
detection of simulated weapons during Federal Aviation
Administration (FAA) screening evaluations.

DISCUSSION: This bulletin provides new policies for
enforcement actions on the failure of air carriers to detect
simulated weapons, explosive devices, and other test objects
during screening evaluations conducted by FM Civil Aviation
Security special agents.

In March 1988, the FM adopted a strict civil penalty
enforcement policy for air carriers' failure to detect
simulated weapons, explosive devices, and other test objects
during FAA screening checkpoint evaluations. Under this
policy, each failure to detect a test object resulted .ina
civil penalty of $1,000 or $10,000, depending solely upon the
carrier's previous success in detecting test objects at that
screening checkpoint. On December 14, 1988, the Sanction
Guidance Table in Appendix 4 of this order was adopted. It
provided for a civil penalty in the maximum range ($7,500 to
$10,000 for the largest air carriers) for failure to detect a
test object.

Since the FAA began strong enforcement action for these cases,
the aggregate detection rate among air carriers has improved
substantially. The industry has enhanced significantly its
screener training and adopted an aggressive self-testing
campaign. However, the rate of detecting test objects during
FAA screening point evaluations has not improved significantly
since 1990.

This bulletin establishes a new enforcement policy for these
cases in an effort to further improve the detection rate.
Under this policy, the FM will place greater emphasis on
identifying the causes of an apparent failure and the remedial
action needed to improve compliance. Data on causes of
failures and the success of remedial action will be maintained
in the Civil Aviation Security Information System (CASIS).
Information collected under this procedure will enable both air
carriers and the FM to analyze test object detection failures,
to determine root causes of failures, to evaluate the
effectiveness of corrective action, to make comparisons with
improvements made elsewhere, and to assess the overall
effectiveness of the passenger screening system. The goal will
continue to be to prevent similar failures in the future. This
policy is designed to encourage further improvements to the
screening system and attain the ultimate goal of 100 percent
detect ion.
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Each failure to detect a test object will result in either
administrative action or civil penalty action. The previous
failures to detect test objects at specific checkpoints will be
among the significant factors considered in deciding which type
of enforcement action to use and determining the appropriate
amount of any civil-penalty, but will not be solely
determinative of the sanction. The type of action, as well as
any civil penalty amount, will be determined only after
consideration of all mitigating and aggravating circumstances
surrounding the failure.

Civil penalty action generally will be the appropriate
enforcement action. However, in some circumstances
administrative action may be used. This policy allows broad
discretion on the part of responsible FAA personnel to
determine what enforcement action best suits the circumstances
of the specific case.

ACTION: Effective September 1, 1992, all FAA personnel will
use the procedures outlined in this bulletin to take action
following the failure of an air carrier to detect simulated
weapons, explosive devices, and other test objects during FAA
screening checkpoint evaluations.

GUIDANCE:

1. Special agents shall prepare an enforcement investigative
report (EIR) documenting each failure to detect a test object.
Selection of the type of enforcement action, and determination
of the amount of any proposed legal sanction, will depend upon
the facts and circumstances surrounding the alleged violation.

2. The special agent should investigate and analyze factors
that led to the failure and fully document the findings and
analysis in the EIR. Each investigation should include, where
appropriate, such evidence as witness statements or records of
interviews of all principal-witnesses and other evidence to
describe the circumstances of the failure. The air carrier's
cooperation and assistance should be requested and used to the
extent possible. The investigation may include, but is not
limited to, the following:

a. If insufficient scrutiny or attention by the screener
contributed to the failure, the special agent should
consider what factors contributed to that inattention or
lack of scrutiny, such as poor training, fatigue, duty
schedules, or the screener,'s fitness for duty that day.
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b. The special agent should consider whether any
distractions or environmental factors may have contributed
to the failure,
monitor or noise

such as reflective glare on the x-ray
in the area.

c. The special agent should determine whether the
equipment was working properly and had been tested as
required.

d. Interviews of the screener and supervisor generally
,will be central to the investigation, as will a careful
assessment of the physical layout and environment of the
screening point. Complete witness statements should be
obtained.

3. The special agent should consider the correctiveaction
that may be needed to remedy the cause of the failure. .' The .air
carrier should be requested to assist in identifying the
cause(s) of the failure and to formulate the most effective
means of correcting deficiencies when they are observed. The
special agent should, as soon as practicable, notify a
responsible representative of the air carrier at the airport,
the PSI, and the federal security manager,. if assigned to the
airport, upon his or her discovery of any condition that
affects the safety or security of the operation.

4. Paragraph 205 and Chapter 11 of this Order provide for the
use of administrative action instead of legal enforcement
action in certain circumstances. In the case of a failure to
detect a test object, administrative action may be taken when
it is found that legal action serves no valid purpose and that
use of an administrative action is in the public interest.
While the use of administrative action is at the discretion of
the field.office, all of the following factors, none of which
are determinative, must be present:

a. The air carrier has achieved a high success rate in
detecting test weapons, explosives, and other objects at
that station during recent passenger screening checkpoint
evaluations. As an example, the air carrier may be
considered highly successful when it has had no comparable
failures in the previous 12 months. Comparable failures
refers to similar causes of the failure, similar test
objects, or other similar aggravating circumstances.

b. The failure to detect 'the test object did not result
from egregious circumstances, such as those described in
paragraph 5.c., below.
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c. The air carrier displays a constructive attitude
toward complying with the regulations. This constructive
attitude may be demonstrated in part by the carrier's
cooperation in investigating the cause of the test object
failure, and in-determining and taking the corrective
action that might best prevent a recurrence.

d. Neither the screener nor the supervisor lacked the
training or gualifications required under the FAR.

There must be agreement between the air carrier and the FAA
that corrective action acceptable to the FAA has been taken or
will be taken within a reasonable period of time.

5. If a civil penalty is determined to be the appropriate
sanction, the amount of the penalty should be based largely on
an assessment of the nature and causes of the failure to detect
the test object and the prior enforcement history of the
responsible air carrier at that checkpoint. The sanction
ranges refer to the ranges described in the Sanction Guidance
Table, Appendix 4 of this order,
Bulletin 92-l.

and in Compliance/Enforcement

a. A civil penalty in at least the moderate range
generally is appropriate. The civil penalty may be in the
minimum range or the maximum range if unusual mitigating or
aggravating circumstances exist.

b. The pattern of previous failures by that air carrier
at a specific checkpoint is significant, and may warrant an
increased or decreased civil penalty.
detect one type of test weapon,

Repeated failures to
repeated failures to detect

when using a specific type of equipment, and how remote in
time previous failures were, should be considered.

C .
civil

When a failure results from egregious circumstances, a
penalty in the maximum range generally is

appropriate. Notwithstanding the effective date of this
bulletin, problems with an air carrier's screening system
or equipment that existed before the effective date, but
were not corrected, may be considered in determining
whether egregious circumstances exist. Examples of
egregious circumstances include the following:

1 . Failures to identify or correct a reasonably apparent
contributing factor affecting the screener or
environment. Such factors include training that does
not meet the requirements of the FAR.
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ii. Serious neglect of duties by screener or supervisor,
such as deliberate or gross lack of attention to
assigned tasks.

iii. Failure to-meet screener training requirements.

iv. Failure to meet screener employment standards.

V . Failure to provide screener staffing levels consistent
with the volume of persons processed through the
checkpoint.
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COMPLIANCE/ENFORCEMENT BULLETIN NO. 93-l

SUBJECT: Policy and Procedures for the Collection of
Administratively Assessed Civil Penalties.

DISCUSSION: This Bulletin sets forth the guidance and
procedures to be followed by Federal Aviation Administration
(FAA) personnel for the collection of administratively assessed
civil penalties.

In l991, the Office of Inspector General (OIG) conducted a
review of the civil penalty demonstration program. In its
report, the OIG identified several deficiencies regarding the
FAA's administrative collection of outstanding civil penalties
that resulted in an under-reporting of agency assets.
Implementation of the following procedures should reduce the
burden of civil penalty collection of the Chief Counsel's
office without impacting our authority to compromise or settle
civil penalty cases. 'These procedures will assist us in
complying with the Federal Debt Collection Act, the regulations
that implement it, and recent Department of Justice
initiatives, and should satisfy the OIG's concerns regarding
the reporting of accurate accounts receivable by our accounting
offices.

This guidance reflects changes brought about by the FM Civil
Penalty Administrative Assessment Act of 1992, as well as
amendments to the Federal Debt Collection Act, the Federal
Claims Collection Act, and the Federal Claims Collection
Standards.

ACTION: The guidance contained in this bulletin replaces the
guidance contained in paragraph m. and figures 6 and 11 of
Compliance/Enforcement Bulletin No. 90-10.

APPLICABILITY.: This bulletin applies only to the collection of
civil penalties that are administratively assessed by the FAA.
The collection of judgments rendered on behalf of the FAA in
federal district courts is governed by the United States
Attorneys Manual and other Department of Justice policies.

PROCEDURES:

Orders Assessinu Civil Penaltv Auainst Anv Person Other Than a
Person Actinu in the Capacity of a Pilot, Fliuht Enuineer,
Hechanic, or Repairman,

New Section 901(a)(3)(E) of the Federal Aviation Act states
that a civil penalty against a person other than a person
acting in the capacity of a pilot, flight engineer, mechanic,
or repairman, can be assessed only after the person is
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afforded notice and an opportunity for a hearing on the record
under 5 U.S.C. 554. If a respondent requests a hearing, a
hearing before an administrative law judge satisfies the
hearing-on-the-record requirement of 5 U.S.C. 554. Section
13.202 of the Federal Aviation Regulations (FAR) describes an
order assessing civil penalty as a document that contains a
finding of violation and that may direct payment of a civil
penalty. Further, it defines an order assessing civil penalty
as follows:

. ..Unless an appeal is filed with the FM
decisionmaker in a timely manner, an initial
decision or order of an administrative law judge
shall be considered an order assessing civil
penalty if an administrative law judge finds that
an alleged violation occurred and determines that
a civil penalty, in an amount found appropriate by
the administrative law judge, is warranted.
Unless a petition for review is filed with a U.S.
Court of Appeals in a timely manner, a final
decision and order of the Administrator shall be
considered an order assessing civil penalty if the
FM decisionmaker finds that an alleged violation
occurred and a civil penalty is warranted.

Orders of Assessment Auainst Persons Actinu in the Cawcitv of
a Pilot. Fliuht Enuineer. Hechanic, or Repairman.

New Section 901(a)(3)(D) of the Federal Aviation Act states
that any person acting in the capacity of a pilot, flight
engineer, mechanic, or repairman, against whom an order
assessing a civil penalty is issued by the Administrator, may
appeal the order to the RTSB, which will afford the respondent
notice and an opportunity for a hearing on the record under 5
U.S.C. 554. In the case of pilots, flight engineers,
mechanics, and repairmen, the order assessing civil penalty
will be referred to as an order of assessment. An order of
assessment is different from an order assessing civil penalty
in that the order of assessment is issued before the respondent
is afforded a hearing on the record. In effect, an order of
assessment under 901(a)(3)(D) is analogous to a final notice of
proposed civil penalty issued under 901(a)(3)(E). Because the
respondent has not been afforded an opportunity for a hearing
on the record at this stage of'the proceeding, an order of
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Orders Assessinu Civil Penalties and Orders of Assessment must
satisfv statutory reuuirenmnts of an initial demand letter.

An order.assessing civil penalty and an order of assessment
(absent a request for a hearing on the record) reflect legally
collectible debts, and collection of the assessed amounts
should be undertaken immediately. To expedite the collection
of civil penalties, these orders must contain language that
satisfies the requirements of an initial "demand letter" under
the Federal Debt Collection Act and the Federal Claims
Collection Standards. An initial demand letter must inform the
debtor of: 1) the amount of, and the basis for, the
indebtedness and whatever rights the debtor may have to seek
review within the agency; 2) the applicable standards for
assessing interest, penalties, and administrative costs; 3) the
date by which payment is to be made, which normally should be
not more than'30 days from the date that the initial demand

letter was mailed or hand-delivered; and 4) the possibility of
referral of the debt to a credit reporting or collectionagency
or to the Department of Justice. FM attorneys should exercise
care to ensure that demand letters are mailed or hand-delivered
on the same day that they are actually dated.

In cases involving persons other than those acting in the
capacity of a pilot, flight engineer, mechanic, or repairman,
agency counsel must include the language contained in the
sample order assessing civil penalty (Attachment (1)). This
revised sample order includes a paragraph adding the
information outlined above, along with a notice of the address
where the debtor should send his payment (the address of the
accounting office servicing the region where the order
originated). Attorneys should not advise the debtor to send
the check to the Assistant Chief Counsel's office.

In cases involving.persons acting in the capacity of a pilot,
flight engineer, mechanic, or repairman, counsel will include
the language contained in the sample order of assessment
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(Attachment (2)). This sample order includes information
regarding the respondent's right to a hearing before the NTSB,
and indicates that the order 'of assessment becomes final if the
respondent does not request a hearing within the appropriate
timeframe. Because an order of assessment may serve as the
final order in cases where the respondent fails to request a
hearing, the language of an initial demand letter under the
Debt Collection Act has been added to this document.
Additionally, a notice 'of the address where the debtor should
send his payment appears in the document (the address of the
accounting office servicing the region where the final notice
originated). Again, checks should not be sent to the Assistant
Chief Counsel's office.

The individual preparing the order assessing civil penalty or
the order of assessment must fill in the appropriate interest.
rate (the published Treasury Current Value of Funds Rate, or
glCVF1v rate) in effect on the date the order is issued. The CVF
rate is a fixed rate established quarterly or yearly by the
Department,of  the Treasury and can be obtained by telephoning
FTS 202-874-6995 for a recorded message (or FTS 202-874-6705
for special assistance). The amount of the accounting office's
administrative charge must also be completed.
amount is $12.00.

Currently, this
49 C.F.R. 89 allows interest, collection

charges, or late penalty charges to be waived if certain
findings are made (see section 89.23(e)).

ODeninu an Account Receivable.

The office issuing an order assessinu civil Denaltv under
Section 901(a)(3)(E) should immediately send a copy of the
order to the accounting office in that region so that an
account receivable can be opened. The Office of Accounting
already has a computerized tickler system that will
automatically send to the debtor the thirty-and sixty-day
demand notices required by the Debt Collection Act. The
automated system will notify the debtor of the administrative
charges as well as any penalties added to the debt as a result
of delinquency.

The office issuing an order of assessment under Section
901(a)(3)(D) must track the timeframe the respondent has to
request a hearing. If the respondent does not request a timely
hearing, the office issuing the order of assessment will
immediately send a copy of the order to the accounting office
in that region so that an account receivable can be opened.
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The accounting office will handle the order of assessment the
same way it handles an order assessing civil penalty for
purposes of debt collection. The date of "issuance" of the
order of assessment for purposes of the date upon which
interest begins to run is the date that the respondent's right
to request a hearing expires. If the civil penalty is paid
within 30 days from the date the respondent's right to request
a hearing expires, no interest is assessed.

In all cases where an order assessing civil penalty has been
sent without the language contained in the sample order found
at Attachment (l), the attorney immediately should send the
debtor the letter found at Attachment (3). Note that the fixed
annual rate of interest and the administratives charges must be
included in this letter. A copy of the letter should be sent
to the appropriate accounting office (if an order has not been
forwarded) so an account receivable can be opened. Accounting
will send any subsequent delinquency notices to the debtor.

The accounting offices would prefer to have the debtor's social
security number in the event it becomes necessary to refer a
delinquent debt to a credit reporting or collection agency.
For certificated airmen, this information may be contained in
the Comprehensive Airman Information System. This information,
if available, should be provided with any order sent to
accounting. If the debtor is a company, the order should
include the company's IRS employer identification number (EIN),
if available.

CornPromise Orders.

Compromise orders issued under section 13.16(l) of the FAR
should be issued only after receipt of payment or upon receipt
of a'signed promissory note providing for installment payments
(Attachment (4)). This is a departure from the way we have
processed compromise orders in the past. In the case of
receipt of payment by the Assistant Chief Counsel's office, the
payment and the compromise order should be sent to the
accounting office immediately so that an account receivable can
be opened and closed. In the case of a promissory note, the
note and compromise order should be sent to the accounting
office immediately so that an account receivable can be
opened. The accounting office will be responsible for tracking
proper payment of the note,
delinquency notices.

and sending out any subsequent
Attorneys should not delay issuance of a

compromise order until all payments are received. Attorneys
should not advise the respondent to send payments to the
Assistant Chief Counsel's office.
plan is agreed upon,

If an installment payment

promissory note,
it should be reflected in an ensuing

and a compromise order should be issued-
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immediately. Both the promissory note and the compromise order
are then sent to the responsible accounting office. The
compromise order should accompany the payment or promissory
note so that the accounting office will have a case number to
use when opening the account receivable.

Installment Pavments.

In some cases, the respondent may agree to pay a civil penalty,
and negotiate an installment payment schedule with the attorney
handling the case. In that instance, the installment payment
schedule must be memorialized.in  a promissory note (4 CFR
103.11 requires a promissory note for amounts over $750;
however, it is our practice to require a promissory note in all
cases). The order assessing civil penalty, compromise order,
or the order of assessment will be issued immediately and sent
with the promissory note that outlines the installment
agreement to the accounting office. The accounting office will
use the information in the promissory note to open an account
receivable and assume the responsibility for notifying the
debtor if he becomes delinquent at any time during the
repayment period. Attorneys should not delay the issuance of
an order assessing civil penalty, a compromise order, or an
order of assessment until payments are received; payments are
to be sent to the cognizant installment accounting office.

After an Account Receivable is Opened.

In all cases,' after the accounting office has opened an
account receivable, further administrative collection efforts
will originate from that office. The Office of Accounting has
agreed to notify its personnel that any telephonic or written
inquiries it receives questioning either the amount or validity
of an order will be forwarded immediately to the attorney who
issued the order. As a result, FM counsel will be in a
position to exercise authority to compromise the claim under 31
U.S.C. 3711(a)(2), if warranted. If a claim is compromised
under 31 U.S.C. 3711(a)(2), the accounting office is notified
and the respondent will be directed to remit payment to the
accounting office.

The Debt Collection Act requires all agencies to take
aggressive collection action. This includes: utilizing a
debt-collection contractor; contacting credit reporting
agencies; attempting IRS tax refund offsets; forwarding the
collection file to the Assistant Chief Counsel's office for
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referral to the Department of Justice; and if all else fails,
reporting to the IRS, as income to the debtor, the amount of
any civil penalty the agency writes off as a bad debt. The
accounting office will notify the appropriate Assistant Chief
Counsel when the debt has been collected or of any other final
action it takes in collecting the debt or closing the account.

The responsible accounting offices may require further data
regarding a debtor and a debtor's ability to pay, to aid in
collection. This assistance may be obtained from regional
security offices, credit reporting agencies or other sources.

Currently, administrative debt collection activities in the
regions differ from one regional accounting office to another.
The Office of Accounting at headquarters is in the process of
standardizing these activities in the regions.

Referrals to the DeDartment of Justice.

Regardless of the amount of the debt, and when other
administrative collection attempts have failed, the responsible
accounting office will request the Assistant Chief Counsel that
issued the order assessing civil penalty or the order of
assessment to refer the debt to the Department of Justice for
legal action. Each Assistant Chief Counsel is responsible for
all referrals to the Department of Justice. While the
Assistant Chief Counsel has discretion not to refer a
non-meritorious case to the Department of Justice, it is the
policy of this office to refer all cases, even those under
$600, if collection is in furtherance of regulatory goals.
This bulletin supersedes any existing instructions that require
automatic non-referral of debts under $600.

To refer matters to the Justice Department, the FAA must fill
out a Claims Collection Litigation Report. Attachment (5)
contains the report form and instructions for completing it.
Attachment (6) is a sample letter of referral to the Department
of Justice's intake facility, along with a sample Certificate
of Indebtedness. Attachment (7) is a sample complaint for
filing in the appropriate United States District Court. The
Department of Justice has requested that the agency ensure that
any request to the IRS for offset from the debtor's income tax
return be withdrawn before referring matters for litigation.
This responsibility will normally be handled by the regional
accounting office. Unless otherwise advised, the attorney
referring the matter to the Justice Department should check
with the accounting office to be sure that any IRS offset
request has been withdrawn.
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Pavments received bv the Assistant Chief Counsel.

In the event debtors send checks to the Assistant Chief
Counsel's office rather than the accounting office, the checks
should be sent to the accounting office immediately. In no
event should checks remain in counsel's office for longer than
24 hours. Each Assistant Chief Counsel should appoint one
individual to be the principal contact responsible for
collecting any checks sent to the legal office and for
transmitting those checks to the appropriate accounting office.

Collection Procedures in the Event of a'Hearinu or ADDeal.

In the event the respondent requests a hearing before an
administrative law judge (Au), the attorney handling the case
waits until the debtor's appeal rights have been exhausted
before issuing a letter demanding payment. If a decision is
reached in favor of the FAA by an NTSB administrative law judge
in a civil penalty case, the letter found at Attachment (8)
should be mailed after the time period for appealing that
decision to the full Board has expired. ,If the decision is
issued in favor of the FAA by a DOT administrative law judge,
the letter found at Attachment (8) should be mailed after the
ten-day period for filing a notice of appeal has expired. In
the case of a.decision rendered in favor of the FM by the
Administrator on appeal or by the full NTSB, the attorney mails
the letter found at Attachment (8) after the 60-day period for
seeking judicial review has expired. A copy of the letter
should then be forwarded to the responsible accounting office
so that it can open an account receivable and begin normal
collection efforts.

OTHER GUIDANCE:

Collection personnel should also consult the United States
Treasury Financial Manual, which provides in-depth explanations
of many of the issues discussed in this bulletin.

Attachments
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Attachment (1)

SAHPLE ORDER ASSESSING CIVIL PENALTY
(Federal Aviation Act)

CERTIFIED NAIL - RETURN RECEIPT REOUESTED

Ms. Annie 0. Kley
22 Caliber Way
Pistol, South Gun 00000

Re: Case No. 93NN76891
[S.S. No. ###-##-####I or [IRS EIN]

ORDER ASSESSING CIVIL PENALTY

On [Date], you were advised through a Notice of Proposed
Civil Penalty that the FM proposed to assess a civil penalty
in the amount of $.

After consideration of all the available information, including
the information you presented at the [Date], informal
conference, it has been determined that:

Insert findings of fact and violations, as in the Notice of
Proposed Civil Penalty or as modified based on new information.

. NOW, THEREFORE, IT IS ORDERED, pursuant to section 901(a)(3) Of
the Federal Aviation Act, as amended (49 U.S.C. app.
1471(a)(3)), that you be and hereby are assessed a civil
penalty in the amount of $ .

[Include one of the following:]

You are hereby ordered to pay, immediately, the assessed amount
by mailing or delivering a certified check or money order in
the amount of $ , payable to #@The Federal Aviation
Administration,e1  to the Office of Accounting, address. The
amount of civil penalty assessed in this Order constitutes's
debt owed to the United States. You have now exhausted your
right to seek review of the validity or amount of this debt.
If this debt is not paid in full within 30 days of your receipt
of this letter, the debt is considered delinquent. For
delinquent debts, federal regulation (49 C.F.R. section 89.23)
requires us to charge interest, from the date of this Order, at
a fixed annual rate of
charge of $

%, along with an administrative
per month, representing our costs of

administrative collection. Furthermore, if the full amount
assessed is not paid in full within 120 days of your receipt
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of this letter, we are required to assess an additional penalty
at an annual rate of 6%, accruing from the date of delinquency.
Delinquent debts may be reported to consumer reporting agencies
or commercial credit bureaus,
credit rating.

which could adversely affect your
Nonpayment of this debt may ultimately result in

a referral to a collection agency, the Internal Revenue Service,
or to the United States Department of Justice for enforced
collection.

We hereby acknowledge receipt of your check in the amount of
$ which we accept in full settlement of this matter.
may cohsider the matter closed.

You

Assistant Chief Counsel

By:
Attorney

Page 130



214193

Attachment (2)

[Sample Order of Assessment]

2150.38 CHG 17
Appendix 1

CERTIFIED WAIL - RETURN RECEIPT REOUESTED

Ms. Annie 0. Kley
22 Caliber Way
Pistol, South Gun 00000

Re: Case No. 93NM76891
S.S. No. %PP-##-#I## or.[IRS EIN]

ORDER OF ASSESSWENT

On [Date], you were advised through a Notice of Proposed
Assessment that the FM proposed to assess a civil penalty 'in
the amount of $ .

[Insert one of the following:]

As of this date, we have received no response to this notice.

After consideration of all of the available information,
including the information you presented at the March xx, 19xX,
informal conference, it appears that:

[Insert findings of fact and violations, as in the Notice of
Proposed Assessment or as modified based on new information.]

Under Section 90l(a)(l)and (3) of the Federal Aviation Act, as
amended (49 U.S.C. app. 1471(a)(l)and(3)),  you are subject to a
Civil penalty not to exceed [$l,OOOJ [$lO,OOO] for each of the
violations noted. By reason of the foregoing facts and
circumstances, we hereby assess a civil penalty in the amount ofA

You may appeal from this order within days from the date
it is served by filing a Notice of Appeal with the Office of
Administrative Law Judges, National Transportation Safety Board,
Suite 5531, Fifth Floor, 490 L'Enfant Plaza East, SW.,
Washington, D.C. 20594

In the event you appeal, a copy of your notice must be furnished
to the undersigned FM attorney in the Office of the Assistant
Chief Counsel at the address noted in this order. Your request
must be dated and signed. If you do not appeal, you must pay
the assessed civil penalty.
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[Insert one of the following:]

You may pay the penalty amount by submitting a certified check
or money order payable to the "Federal Aviation Administration,"
to the Office of Accounting, [Insert address of appropriate
accounting office].

If you do not request a hearing before the National
Transportation Safety Board on or before days after you
receive this Order, the amount of debt assessed in this Order
constitutes a legally collectible debt owed to the United
States. You will not have a right to seek review within the
Federal Aviation Administration of the validity and/or amount of
this debt. If this debt is not paid in full within 30 days of
your receipt of this letter,
For delinquent debts,

the debt is considered delinquent.
federal regulation (49 C.F.R. section

89.23) requires us to charge interest, from the date this order
is issued, at a fixed annual rate of
administrative charge of

%, along with an
$per month, representing our

costs of administrative collection. Furthermore, if the full
amount assessed is not paid in full within 120 days of your
receipt of this letter, we are required to assess an additional
penalty at an annual rate of 6%, accruing from the date of
delinquency. Delinquent debts may be reported to consumer
reporting agencies or commercial credit bureaus, which could
adversely affect your credit rating. Nonpayment of this debt
may ultimately result in a referral to a collection agency, the
Internal Revenue Service, or to the United States Department of c
Justice for enforced collection.

t-3

We hereby acknowledge receipt of your check in the amount of
$ which we accept in full settlement of this matter.
may co&ider the matter closed.

You

Assistant Chief Counsel

By:
Attorney
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[Letter to be used for existing cases where Order Assessing
Civil Penalty has already been issued without the required debt
collection notice language. This letter will serve as the first
required written demand letter.]

[Date] Case No. ##XX#####
[S-S-No. ###-##-##if] or [IRS EIN]

CERTIFIED RAIL -RETURNRECEIPTREOUESTED and REGULARMAIL

TO: NAME
ADDRESS
ADDRESS

On [Date], this office issued to you, under section 901(a)(3)
of the Federal Aviation Act of 1958, as amended, an Order
Assessing Civil Penalty in the amount of $ - .

The amount of civil penalty assessed in that Order constitutes a
debt owed to the United States. You have exhausted your right
to seek review of the validity or amount of this debt. If this
debt is not paid in full within 30 days of your receipt of this
letter, the debt is considered delinquent, For delinquent
debts, federal regulation (49 C.F.R. section 89.23) requires us
to charge interest, from the date of this letter, at a fixed
annual rate of
$

%, along with an administrative charge of
per month, representing our costs of administrative

collection. Furthermore, if the full amount assessed is not
paid in full within 120 days of your receipt of this letter, we
are required to assess an additional penalty at an annual rate
of 6%, accruing from the date of delinquency. Delinquent debts
may be reported to consumer reporting agencies or commercial
credit bureaus,
rating.

which could adversely affect your credit
Nonpayment of this debt may ultimately result in a

referral to a collection agency, the Internal Revenue Service,
or to the United States Department of Justice for enforced
collection.

Please pay the assessed amount by mailing or delivering a
certified check or money order in the amount of $
to "The Federal Aviation Administration," to Office of'

payable

Accounting, [address of applicable accounting office]. If you
have any questions concerning this matter, you may contact me at
Wf) iff-##ii.

NOTE: Add any other provisions that
are applicable under 49 C.F.R. 89.21(b).

Sincerely,

Assistant Chief Counsel

W:
FM Attorney Page 133
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[Sample Promissory Note]

PROMISSORY NOTE

COUNTY OF:

STATE OF:

This promissory note is for a sum justly due and owing by
(name of the debtor), arising,from a civil penalty
administratively assessed by the Administrator of the Federal
Aviation Administration (FM) in FM Enforcement Investigative
Report (EIR) No. .

I,
of

, promise to pay the amount
dollars to the order of the FM in installments

as follows:

$

$

on or before the day of

on or before the day of

I 19-o

I 19-o

$ on or before the day of I 19-*

or

$ on or before the first day of each month
thereafter until paid in full.

I also waive all rights to appeal the amount of civil
penalty administratively assessed by the Administrator of the
FM in EIR No. .

These installments are payable to the order of the FM at
the Office of the Assistant Chief Counsel, Region,
(address of the Office of the Assistant Chief Counsel), on or
before each due date until the obligation is fully paid. If any
installment remains unpaid for a period of 10 days after its due
date, the entire amount of the obligation, less payments made,
shall become immediately due and payable at the option of the
Assistant Chief Counsel without demand or notice, which I
expressly waive.

[THE FOLLOWING PARAGRAPH SHOULD BE INSERTED WHEN APPROPRIATE]

I understand that interest on this indebtedness is waived as
long as I make payments in accordance with the schedule set
forth above. If I am delinquent in making any payments,
interest may be assessed on the amount owed. Further, I
understand that a failure to make payments in accordance with
the payment schedule may result in the imposition of an
administrative charge for the cost of administrative collection
action and penalties for payments that are delinquent for ninety
or more days.
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I authorize and empower the Office of the Assistant Chief
Counsel, any of his assistants, or any attorney of any court of
record, State or Federal, to appear for me and to enter and
confess judgment against me for the entire amount of this
obligation less payments actually made at any time after the
obligation becomes due and payable, as herein provided, in any
court or record, Federal or State; to waive any venue
requirement in the suit; to release all errors that may
intervene in entering a judgment or in issuing any execution on
the judgment; and to consent to immediate execution of the
judgment. I hereby ratify and confirm all that such attorney
may do by virtue of this paragraph.

This confession of judgment is for a debt justly due and
owing by me, having arisen because of violations under Section
901 of the Federal Aviation Act of 1958, as amended (49 U.S.C.
app. 1471) and of the Federal Aviation Regulations as alleged in
the [Notice of Proposed Civil Penalty] or [Notice of Proposed
Assessment] dated and signed by
behalf of the Assistant Chief'Counsel,  'acting on behalf of &hz
Administrator of the FM.

In the event I default or fail to fully carry out the
obligations of this promissory note, then the FM may sue to
enforce this note for collection.

Signature of Debtor
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INSTRUCTIONS FOR COMPLETING CLAIMS COLLECTION LITIGATION REPORT

Anyone completing a Claims Collection Litigation Report (CCLR)
for the Department of Justice (DOJ) should insert the following
information for each numbered section of the printed report:

1. FM Case No.

2. Date CCLR is mailed to the Central Intake Facility.

3. Name and complete mailing address of the United States
Attorney's office in whose district the debtor resides or does
business. .

4. Assistant Chief Counsel's name and Regional Office's address.

5. Debtor's complete name, and address.

6. Debtor's social security number (if individual), or IRS
employer identification number (if company).

7. Insert date of delinquency of debt (30 days after initial
FM written notice of debt is received by debtor).

8. Insert.date five years from date of initial violation.

9. 28 U.S.C. section 2462.

10. Check box entitled **Enforced Collection" in all cases, and
box entitled llProgram Enforcement@' for all cases in which debt
is less than $600, exclusive of interest, administrative fees,
and penalty charges.

11. a. Insert the penalty amount stated in the order assessing
civil penalty or the order of assessment (order).

b. Insert interest computed from date of the order through
date of CCLR mailing, using annual interest rate stated in the
order or subsequent demand letters.

c. Insert administrative fee used by your regional
accounting office, referenced in the Order or subsequent demand
letters (currently $12 per month).

d. Insert penalty charges from the date of delinquency
through mailing date of the CCLR, at 6% annual rate.
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tota::
Add the amounts listed in a. through d. and insert

12. Insert annual rate of interest stated in the Order or
subsequent demand letters.

13. Insert the minimum compromise dollar amount that the FAA
attorney handling the case will accept.

14. In cases where there is no promissory note, check the second
box, and insert 49 U.S.C. app. 1471. In cases in which the
debtor has signed a promissory note, check the first box, and
amend the second box to read "claim evidenced by note and based
upon 49 U.S.C. app. 1471."

15. Insert name and telephone number of the FAA attorney
handling the case.

16. Insert debtor's full name.

17. Insert any other name used by debtor.

18. Insert debtor's date of birth, if known.

19. Insert debtor's home phone number, if known.

20 - 23. Insert debtor's employment information, if known.

24 . Check "home I' unless circumstances warrant differently.t

25. Insert name of person filling out the CCLR and state "review
of case file."

26 - 33. Insert information regarding company available from the
case file. If not available, state llunknown.l'

34 - 50, 52. Skip these sections.

51 & 53. State "see debtor's financial statement" if one is in
the file. Otherwise state "not available."

54 - 56. State "see cover letter."

57 Q 58. Skip these sections.

59. Check all under "in general."

60. Insert debtor's full name.
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61. Insert FM case file number.

62 - 66. Skip these sections.

67. Insert mailing address of the originating Assistant Chief
Counsel's Office.
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1 To: (Us. Comphh Add?.@ 4. Fiom: (ho Comphte Addr.88)

i. Dobtor’r N8mo 6 Addre88:.

l (U a FORECLOSURE, Intert  8ddrett of property here 80 chlm War ba mkrrad to USA0 where property b lout&.)

k hbtor’8 SSN t E/N:

D. SOL &plratlon  Date:

IO. Referred for:

14. Earls  of Cklm: 0 Claim  evidenced by note, gwnnty,  a
8fJr8ty  oblig8tlon;  OR

0 Cklm not wfdwwd  by note buf by
tfm followfng  st8tute or reguhtion:

f. DabuU Dote:

D. Bad8  for SOL &phtton Date:

Il. Amount of C&/m:
a Totd Prkfp8l

DUr s

b. for81 Interest Due $
TfUOU#I mo IdaY Ivr

c tbtal AdmbhtWhw
-08 Duo s

dTotdPen8ny $
-08 Due

cTowunolmt
ofcbbn s

72 AMudRoto
ofllltere8t %

72comprolnhe
Amountor% s or-%

75. Agency Cont8ct

Name:

Mono No8,:
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Agency Claim No.

76, D&or’8  Full N&ma:

d. Date cd Birth: E. Horn Pho~ No. (Include Arm Cod.):

20. Employer’8 Name 6 Addre88:

24. 8.82 phce for kf8r8h8l  to ‘8WVO  prOC.88  by pW8OMf
ddhry:  (Do NOT g/w P.O. Box) 0 Home D Work
C; ow (S660

26. Dobtor’8  Full Name:

28. DBA:

30. 7#I8 Of h8ftl888:

7. DabtOr.8  Job T#k:

3. Dobtof’r hhy: $

0 Qrou cl~.w Dwe

0 N.1 0 mwowy c! Amluauy

!5. Name of penon who varffied  above data, d&to wr&d
and how wrtfhd:

27. hbtOf8 Addr.88:

28. Phona  No. (Imludo Aru Cod.):

37. Date L Stat8 of IncorporatIon:
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0 Name,  Iddr.88  & Phone  Number  (Include Area  cod.) of
Service Agonk

. .._....... . . . . . . . . . . . . . . . . . . . . ::: . . . ...’ . . . . . . . . . . . . . . . . . . ‘.‘.‘...’  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..-...................

M. FM Name@):

~~~~

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . : :.. .: . . . . . . . . . . . . . . . . . . . . . . . . . .
~.~.~.~.~.~.~.~~~.~~.~~.~~~~.‘,‘.’~.~.~.~.~.~.~.~‘.~‘.‘.~~.’.~’.~~.~.~.~~.~‘~.~.‘~.‘.~~;.‘.’.~~~~.‘.~.~.‘.~.~.~.~.~‘.~~.~~.~ .: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . .

l6. Am t7. Dote of Bbth:

l8. Home Addr.88 L Phone No. (include Am Cod@:

IO. Work Phone No. (Include Are8 Code):

D. Name olprrson who vwifbd above ~pmy debtor
drtr, d&t@ wriu~ andhowvoruhd:

........................................................................................................................

L SSN IEIN:

.......................................................................................................................................................................................................................................................

~~.~~~~~~~~:~~E
........................................................................................................................

I2 8ut phce for MItnh8l to 8.W procus  by per8oM~
ddlwy:  (Do NOT  ghw P.O. Box)
0 wh 0 ci% IspKnL)

0 Home
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6. Dobtor’r Addrorc:

8. Propwty Occu~ncy:

Deb to r  RetIdes  on  ProPmtyz Ye8 0 No  G

PrOpMy  I8 Abmdomd: Y.8 0 No 0

Property occupied by taunt: Y88 0 No 0

Page Number (Folio)

19. /f ruOVwy of chtW8 18 Included in the foru&8uro,
fbt the chatbl8  here and proufde  more detailed

MornWon on the CCLR Supplomentuy Data Sheeti

0. Utt other Fedw8I  Ihnr l g8ln8t propertyz

‘~.‘.‘:::~~~.‘.‘~::;:.‘.~~.~~~~~~~~~,’~~~~.~~~~~~~.‘,~~~~~~~,’~~~~~~~~~~.~,‘~~~~~~~~~~~~~~.~~~~~.~~.‘~~~~~~;.~~~~~~~~~.~~.~.~~~~~~.~~~~.~~~~~.~.~~~~~~~

. . . . . . . . . . . . . . . . . . . . . . . . . . .
~~~~~~~~~:~~~~~~~~~~~~~~~~~~~~

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ‘.... . . . . . . ...’ . . . . . :..> . . .._....

..‘,. ,.,.,., ,.~.~.~.,.,.,.,.,..,.,.,.~.,.~.~.,.,.“.,.,.,., , ,... .,. .,.,.~.~.,.,‘.(. .,.~.,..,.,.,.~~ ,.,.,.,., .,. ,.,‘. ..,. .“.,.,...,..., ,.~.,.,.~“,.,.~.,.~.,.~. .““.,.~.~.~.,.,.~.,.,.,.,.~.,.,.~.~ ,.....,.,.,.........,..

7h8 debtor/c&debtor own8 or I8 buying th8 fonodng
rod l 8Wo or othr propwty (cu8, bo8t8, 0tc.j:

\

...........................................................................................................................

............................... ........................................... . *. . .................. . . . . . . ...... . ...............

...............................:.:....................*.*......... ..................................................................;...............y..........

~~~~A~~.~:~.~~~-~~~~~~.~~~~~~~~~~~~~~~~

.:........: ................... : ..: ::.:::.~..~::‘.:::~.~~~.~ .......-.Y.-.-: .. ..:::‘:..................._..........................

............................................................................................................................
............ ..............................................................................................................

3. othW&8Ot8: (uwingslcheckfng  KCOWt8,  protide  bMk U?dfOr & &Wlbl  nurn(r) 8f#d &di888(.8) and
8CCoUntnUmbW(8);  duwred debtor’8 W8tq provide l dmlnl8tmtor~exocutor  Wotm8tiort; o#~ 8ource8 of

income):
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54. Dete of led dwnend  for peyment to d&or end
8urnmey  of debtor’8  rerpof38c

56. Summey  of collection l ction8 tekon by l geny:

57. For HHS lo8nr:  Medic81  or other prof~rrhe/
888Od8tiOn  lOC8tOr det8:

58. Addltionel l gency comment8:

59. AGENCY CHECK us’T: ecu? p8Ck898 mutt COnt&:

I In GOnW8l: For Foreclorur~8:
I

I 0 CCLR Cl CCLR
0 CetWfic8te  of Indebtodnorr

G Crodtt  report
0 p~ent  Hlrtory, if Any

G Orfgfnrl  Note8 or Other Etidonco of Debt,
Including A88lgnment8,  ff Any

G Summery of &/ktlon Adon T&en by Agency

0 croduR.port

0 e/gbul  Prombmy No!@

0 mghr ReeI Edto Mortgogo

0 OrfglnelStatemontdAceocaflAmdwjl
afAmountDue

0 Tlth Evidwm, 1IAWhbh

I Debtor in 6enkruptcy: 0 ~/hCtfOl?8  To Propwry U No S!root Addre88
Anthbh I

I 0 Proof Of C&/m, or Copy Thereof,  Atteehed 0 cfmfZO/ hq tie-8 # Chotteb flW@hd
I
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Agency Claim No.
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I Agency C&lm Na

-------------------.-.---- (FOLD HERE) -------f-----.-~-h-*------

DWIUSAO ACKNOWLEDQAUENT  70 AGENCY

60. Debtor’6 Full Name:

67. Agency C/aim No.: -

62 DW/USAO  Number

63. Recefwed by DOJIUSAO on:

64. Recefved at DOWSAO byz

65. Questions?
Contack

(Print Name}

(Print Name & Phone Number (In&de Area Code) of DOJ~USAO Contact)

64

67.
4
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Attachment (6)
[Letter to DOJ Referring debt for collection.]

CERTIFIED MAIL - RETURN RECEIPT REOUESTED

TO: DEPARTMENT OF JUSTICE
CENTRAL INTAKE FACILITY
1110 Bonifant Street
Suite 220
Silver Spring, MD 20410-3312

Re: [Name of Case], FAA Case No. ##XX##f#i

Pursuant to 4 C:F.R. part 105, and to Section 901(a)(3) of the
Federal Aviation Act of 1958, as amended (Title 49 U.S.C. app.
1471), we transmit this case to you for enforced collection of a
civil penalty assessed by the Federal Aviation Administration
VW l

Enclosed, for your transmittal to the appropriate United States
Attorney, are: draft complaint; completed Claims Collection
Litigation Report; Certificate of Indebtedness; and a copy of
relevant portions of the FM case file (including the [order
assessing civil penalty] [order of assessment), subsequent
correspondence between the FM and the debtor, and any available
financial information concerning the debtor).

Our case file correspondence includes copies of all written
demands for payment issued by the FAA to administratively
collect this debt. To date, the debtor has failed to submit
payment in full. [INSERT SUMMARY OF ANY WRITTEN OR TELEPHONIC
RESPONSES FROH DEBTOR.]

Please note that Section 901(a)(3)(B) 'reads as follows:

(B) NO REEXAMINATION OF LIABILITY OR AMOUNT - In the
case of a civil penalty assessed by the Administrator
under this paragraph, the issue of liability or amount
of civil penalty shall not be reexamined in any
subsequent suit for collection of such civil penalty.

This matter does not involve a & novo hearing on the i&sue of
liability or amount of civil penalty. Therefore, we request
that you file an action for judgment based on the order that
assessed'the civil penalty.

[THE FOWWING SHOULD BE INSERTED ONLY WHEN APPROPRIATE:]
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Although this debt is less than the $600 minimum referral
amount specified by 4 C.F.R. 105.4, referral of this case for
enforced collection is important to the FAA's regulatory
enforcement program, which qualifies the case for referral.

We would appreciate receiving periodic updates and copies of
correspondence showing the status of collection efforts in this
case. We will be pleased to assist the appropriate Office of
United States Attorney in any way requested. I can be reached
at (#%#) ###-##XI%.

Sincerely,

Assistant Chief Counsel

By:
FAA Attorney

Enclosures
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SA?¶PLE CERTIFICATEOF  INDEBTEDNESS

OFFICE OF ASSISTANT CHIEF COUNSEL
FEDERAL AVIATION ADMINISTRATION

CITY, STATE

CERTIFICATE OF INDEBTEDNESS

Debtor's Name and Address:

Total debt due United States as of [Date]: $

I certify that Federal Aviation Administration records show that
the debtor named above is indebted to the United States in the
amount stated above, plus additional interest of $ on the
principal balance, accrued from [Date], under section 901(a)(3)
of the Federal Aviation Act of 1958, as amended (49 U.S.C. app.
1471). Payment on this indebtedness became delinquent on
[Date]. In addition to the principal and interest specified
above, the debtor is liable for administrative costs totaling
$ and a penalty assessment at 6% annual rate from
the date of:,iel@quency.

CERTIFICATION: Pursuant to 28 U.S.C. 1746, I hereby certify
under penalty of perjury that the foregoing is true and correct.

Date [name and title of certifying official]
(ordinarily administrative support staff
person)
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[Sample Complaint to be sent with referral letter to DOJ.]

UNITED STATES DISTRICT COURT
FOR THE XXXXX DISTRICT OF XXXXXXXX

XXXX DIVISION

UNITED STATES OF AMERICA

Plaintiff

v.

JOHN DOE

Defendant

i

i

i
Civil Action No.

;

COMPLAINT

The United States of America, represented herein by the Federal

Aviation Administration (FAA), hereby files it Complaint against

Defendant, JOHN DOE, alleging as follows:

I

This is a civil suit brought by the United States to reduce to

judgment a civil penalty assessed against the Defendant by the

Federal Aviation Administration (FAA) pursuant to its civil

penalty assessment authority, Section 901(a)(3) of the Federal

Aviation Act of 1958, as amended (Title 49 U.S.C. app.

1471(a)(3)) (the FAA&).
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II

Jurisdiction is conferred upon this Court by Sections 901(a)(3)

and 903 of the FAA& (Title 49 U.S.C. app. 1471(a)(3) and 49

U.S.C. app. 1473)) and Title 28 United States Code, Sections

1345 and 1355.

III

Defendant JOHN DOE [is a resident of] [does business in] (CITY

AND STATE) ; venue is conferred upon this Court by Section 1395

of Title 28, United States Code.

IV

On XX, 19Xx, the FAA issued to the defendant a [Notice

Of Proposed Civil Penalty] [Notice of Proposed Assessment],

advising Defendant that it proposed to assess a civil penalty of

$### for violation of Section(s) XXXXXXX of the Federal Aviation

Regulations (14 C.F.R. XXXXXX). The,Notice advised the

defendant of an opportunity for a hearing described in 14 C.F.R.

Sections [13.16] [13.18] and 13.201 & sea.
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[THE FOLLOWING SHOULD BE INSERTED AS APPROPRIATE]

V

On XX, 19xX, the FM issued to the Defendant a

Final Notice of Proposed Civil Penalty, proposing to assess a

civil penalty in the amount of $### for violating Section(s)

XXXXX of the Federal Aviation Regulations (14 C.F.R. XXXXX), and

advising the Defendant that, unless a hearing was requested

within 15 days of receipt of the Final Notice of Proposed Civil

Penalty, Defendant would have no further right to a hearing.

VI

After due notice, and an opportunity for a hearing [which was

held on] [which Defendant did not accept] on xx, 19xX,

the FM issued an [Order Assessing Civil Penalty] [Order of
Assessment] in the amount of $### for violation of Section(s)

XXXX of the Federal Aviation Regulations. The FAA further

ordered that the assessed penalty be paid immediately. Attached

hereto as Exhibit 1 is a copy of the [Order Assessing Civil

Penalty] [Order of Assessment) [decision of the administrative

law judge, which under 14 C.F.R. 13.232(d) constitutes an Order

Assessing Civil Penalty].
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VII

The FAA, by letter(s) dated XX, 19Xx, demanded

payment of the above-described civil penalty, and advised

Defendant of the additional liability for interest,

administrative charges, penalties and surcharge, should prompt

payment not be made.

VIII

As of this date, the Defendant has not complied with the [Order

Assessing Civil Penalty] or [Order of Assessment], in that the

Defendant has failed or refused to pay the civil penalty

assessment despite having received notice of the proposed civil

penalty and an opportunity for hearing, and despite repeated

demands by the FAA that the assessment be paid.

IX

In accordance with Sections 901 and 903 of the Federal Aviation

Act (49 U.S.C. app. 1471 and 1473), the Defendant is subject to

a civil penalty not to exceed [$l,OOO] [$lO,OOO] for each
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violation of the Federal Aviation Regulations, and is now

indebted to the United States in the amount assessed by the

FAA. In accordance with 31 U.S.C. 3717, the Defendant is also

liable for interest, administrative costs, and penalties on the

amount assessed, and in accordance with 28 U.S.C. 3011, the

Defendant is liable for a surcharge of 10% of the amount of the

debt to cover the costs of this enforced collection.

X

Section 901(a)(3)(B) of the Act reads as follows:

(B) NO REEXAMINATION OF LIABILITY OR AMOUNT - In the
case of a civil penalty assessed by the Administrator
under this paragraph, the issue of liability or amount
of civil penalty shall not be reexamined in any
subsequent suit for collection of such civil penalty.

XI

WHEREFORE, the Plaintiff respectfully requests judgment against

the Defendant in the assessed amount of $#P, plus interest,
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administrative costs, penalties, and a surcharge, in amounts

which will be specified at the time of trial and such other

relief as plaintiff may be entitled.

Respectfully submitted this - day of pI 199-.

xxxxxxxxxxxxxxxxxxxxx
United States Attorney

By:

Assistant U.S. Attorney

OF COUNSEL

Attorney
Federal Aviation Administration
Street
City, State, Zip
Phone
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'[Follow-up letter to Final NTSB, DOT, or AOA-1 decision. This
letter serves as the first required vritten demand.]

[Date] Case No. XX##XXXXXX
[S.S.No. #I#-##-####] or [IRS EIN]

CERTIFIED MAIL - RETURN RECEIPT REOUESTED, and REGULAR MAIL

20: NAME
ADDRESS
ADDRESS

On [Date], [the National Transportation Safety Board] [an
administrative law judge] [the Administrator of the Federal
Aviation Administration] issued a decision in this case. That
decision, [now a final order of the Administrator under section
901(a)(3) of the Federal Aviation Act of 1958, as amended,
constitutes an Order Assessing Civil Penalty] [affirmed the
Administrator's Order of Assessment of Civil Penalty] in the
amount of $ .

The amount of civil penalty assessed in that Order constitutes a
debt owed to the United States. You have exhausted your right
to seek review of the validity or amount of this debt. If this
debt is not paid in full within 30 days of your receipt of this
letter, the debt is considered delinquent.

For delinquent debts, federal regulation (49 C.F.R. section
89.23) requires us to charge interest, from today's date, at a
fixed annual rate of %, along with an administrative

. charge of $ per month, representing our costs of
administrative collection. Furthermore, if the full amount
assessed is not paid in full within 120 days of your receipt of
this letter, we are required to assess an additional penalty at
an annual rate of 6%, accruing from the date of delinquency.

Delinquent debts may be reported to consumer reporting agencies
or commercial credit bureaus, which could adversely affect your
credit rating. Nonpayment of this debt may ultimately result in
a referral to a collection agency, the Internal Revenue Service,
or to the United States Department of Justice for enforced
collection.

If you have any questions concerning this matter, you may
c o n t a c t  m e  a t  (##if)  ###-###A

NOTE: Add any other provisions that are
applicable under 49 C.R.R. 89.21(G).

Sincerely,

Assistant Chief Counsel

By:
FAA Attorney Page 155
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COMPLIANCR/ENFOR~FJWT  RW~T~F:TIN ~0. 94-I

SUBJECT: Streamlined Enforcement Test and Evaluation
Program.

1. BACKGROUND: On September 7, 1993, the Vice
President's National Performance Review published a report
entitled "From Red Tape to Results: Creating a Government
that Works Better and Costs Less." That report included a
recommendation that the FAA streamline its civil penalty
enforcement process by eliminating several of the procedural
steps it takes to issue civil penalties in certain minor,
uncontested cases. The FAA has determined that streamlined
procedures would be most appropriately tested in certain
legal enforcement actions that upon initial review appear to
be simple and factually straightforward and are
uncomplicated to process. On August 26, 1994, Special
Federal Aviation Regulation No. 72 (SFAR) was issued
revising part 13 of the Federal Aviation Regulations (FAR),
Investigative  and Enforcement Procedures,  as it pertains to
the administrative assessment of civil penalties, to
establish a program to test streamlined  procedures for
assessing penalties in certain cases. The proposed changes
are intended to streamline the enforcement process by
notifying individuals of certain violations and processing
these actions within reduced timeframes. The program will
be tested only in certain cases against individuals
submitting dangerous or deadly weapons for screening at
airport checkpoints or in checked baggage where the amount
of the proposed'civil penalty is less than $5,000.

2 .  ACTION: Those regions processing actions under the
test program should follow the guidance set forth in this
bulletin in lieu of paragraphs a through i of Appendix 1,
Compliance/Enforcement Bulletin No. 90-10. Those regions
not processing actions under the test program should follow
the guidance contained in Appendix 1, Compliance Enforcement
Bulletin No. 90-10, as well as the guidance set forth in
paragraph 3i. of this bulletin.
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3. GUIDANCE:

a. Genera. The test program will apply only to
certain alleged violations  by individuals presenting
dangerous or deadly weapons for screening at airports or in
checked baggage for which a civil penalty under $5,000 is
proposed. While the FAA considers these violations to be
serious, the initial evaluation and processing of most of
these cases tends to be uncomplicated. Violations of
weapons prohibitions for which a penalty of $5,000 or more
is sought ordinarily are more factually complex and involve
evidence of several aggravating factors. As a result, these
cases tend to be more difficult to process, and, therefore,
would not be appropriate for handling under the test
program. The FAA does not intend to apply this test program
to complex civil penalty actions, including factually
complicated cases under $5,000. For instance, cases
involving artful concealment of a weapon, explosive, or
incendiary, by their very nature, ordinarily involve
subjective inferences and circumstances that render a case
factually complex because of the nature of the evidence
needed to prosecute successfully. While "artful
concealment"  violations by nonticketed passengers would
carry a penalty no higher than $1,000, these types of
violations would not be subject to the streamlined
enforcement process for the reasons stated above.

The regulatory changes in SFAR No. 72 will be tested in two
FAA regions (Great Lakes and Southwest) at three airports
'(Dallas/Fort  Worth International  Airport, O'Hare
International  Airport, and Indianapolis  International
Airport). The test program may be extended to violations at
other airports or regions during the duration of the test
program.

b. wcivil&tv action .

(1) Notice of Violation. A civil penalty action
is initiated by issuing a notice of violation (NOV) pursuant
to the procedures in SFAR No. 72 and the guidance in this
bulletin. The NOV will be issued by the appropriate
division manager or deputy division manager of the Civil
Aviation Security regional office pursuant to section B of
the SFAR. FAA investigative  personnel should consult
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paragraph 1201b. of this order before initiating a legal
enforcement action under this program.

(a) The NOV should set forth the facts
alleged, the regulation(s) allegedly violated, and the civil
penalty proposed. The NOV should contain a statement
showing how the facts c0nstitute.a violation of the cited
regulation(s).

(b) A form NOV has been created, and
ordinarily should be used in cases under this test program.
See Figure 1, 'Notice of Violation.if Each applicable block
should be checked and each applicable section of the NOV
should be completed with appropriate information in
sufficient detail so that the alleged violator can know and
understand the charges.

(c) The NOV proposes to assess a civil
penalty in a specific amount, and in appropriate cases
described below, may also contain a settlement offer to
resolve the case immediately with a reduction of the
proposed civil penalty.
settlement offer,

The proposed civil penalty, and any
must be stated specifically in the

appropriate spaces on the NOV.

(2) J-Set- the NOV, In appropriate
cases, the FAA may extend to the respondent an offer to
resolve the case immediately with a reduction of the
proposed civil penalty, on the condition that within 30 days
from receipt of the NOV, respondent pays the penalty or
agrees to issuance of an order assessing civil penalty in
the reduced penalty amount. Generally, this penalty amount
will be 50 percent of the proposed civil penalty. The
settlement should be offered in all cases under this program
except those where the FAA determines that the respondent
has a history of involvement  in similar incidents; the
information available indicates that the violation was
intentional; or the FAA has reason to believe that felony
charges against the respondent may result based on the.facts
and circumstances surrounding the violation.

The settlement offer of a reduced penalty expires if the
amount is not paid within 30 days, or if, within the
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30-day period, the respondent does not agree to the issuance
of an order assessing civil penalty in the reduced penalty
amount. If the settlement amount is not paid within
30 days, or if, within the 30-day period, the respondent
fails to request the issuance of an order assessing civil
penalty in the reduced penalty amount, the respondent is
subject to the full amount of the civil penalty proposed in
the NOV.

If settlement discussions ensue after the 30-day deadline
for payment, absent evidence indicating a financial
inability to pay, or some other, extraordinary circumstance,
the case should not be settled for an amount that.would
represent a reduction of 50 percent or more of the proposed
civil penalty.

(3) Attachment. An option sheet
should be sent with the NOV. See Figure 2, I'Option Sheet."
In the option sheet, the alleged violator is advised of the
alternatives available for responding to the NOV. The
alleged violator must elect one or more of the numbered
paragraphs, as appropriate, which describe the different
alternatives. The alleged violator may indicate that
election on the option sheet. Alternative 1 is to pay the
proposed civil penalty (or settlement amount) within
30 days, 'or to request, within 30 days, that an order
assessing civil penalty be issued in the penalty (or
settlement) amount. Alternative 2 is to submit information
or material demonstrating that a violation of the
regulations did not occur or the penalty amount is not
warranted by the circumstances. Alternative 3 is to submit
a written request to reduce the proposed civil penalty, the
amount of reduction, and the reasons and any documents
supporting a reduction of the proposed civil penalty,
including records indicating a financial inability to pay
the proposed penalty or showing that payment would prevent
the person from continuing in business. Alternative 4 is to
request an informal conference with an agency attorney.
Alternative 5 is to request a hearing. The option sheet
also provides a means for the respondent to designate a
representative. A copy of section 13.16 and part 13,
subpart G of the FAR and SFAR No. 72 should also be sent
with the NOV.
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(4) Service. The division manager or deputy
division manager of the appropriate  Civil Aviation Security
regional office should send the NOV to the individual
respondent. The NOV should be sent by certified mail,
return.receipt requested or personal delivery. If the NOV
is returned as undeliverable, the Civil Aviation Security
regional office should take appropriate steps to verify the
address. The NOV then should be resent immediately by
certified mail, return receipt requested and, regular mail to
the most recent, available address for the respondent.

(5) . .Timesion of a resoonse by the
-- Section B of SFAR No. 72 requires the
respondent to submit a response to the NOV not later than
30 days after receipt of the NOV. For purposes of this
regulation, timely submission of a response is deemed to
have occurred when the response either is put in the mail or
personally delivered. Therefore, if on the 30th day after
receipt of the NOV the respondent places a response in the
mail, the response is timely.

If alternative 1 is chosen in response to the NOV, the
respondent should mail the completed NOV option sheet to the
appropriate Office of the Assistant Chief Counsel. If the
respondent chooses to pay the penalty immediately, the
completed NOV option sheet should be sent to the appropriate
Office of the Assistant Chief Counsel, and the payment
should be sent to the appropriate Office of Accounting. The
payment sent to the Accounting Office should be identified
by the case number, which should be written on the face of
the certified check or money order. If the respondent
selects any of the other options, the respondent should
return the completed NOV option sheet to the appropriate
Office of the Assistant Chief Counsel. The Office of the
Assistant Chief Counsel will notify the division manager or
deputy division manager of the Civil Aviation Security
regional office upon receipt of the completed NOV option
sheet.

d. mocea. In cases processed under this
test program, section B of SFAR No. 72 provides an
opportunity for a person to participate in informal
procedures by submitting written information, participating
in an informal conference with an FAA attorney, or both.
The informal conference may be held by telephone or in

Page 161



2150.3A CHG 19
Appendix 1 11128194

person with an FAA attorney in accordance with the
procedures set forth in paragraph 1207 of this order.

e. Coorw reevve case. When the
respondent submits evidence, information, or views in
writing or during an informal conference, agency counsel,
and the division manager or deputy division manager of the
Civil Aviation Security regional office must consider the
evidence or information and reexamine the NOV. Agency
counsel, upon consultation with the program office, should
make a determination of whether a modification of the
alleged regulatory violations and the proposed penalty
stated in the NOV are warranted based on the information
submitted by the respondent. Allegations that are disproved
must be withdrawn. 'If the sanction proposed is determined
to be excessive, it must be reduced appropriately. Unless
matters not previously taken into consideration in issuing
the NOV are brought to agency counsel's attention, the
subsequent action normally should include the FULL sanction
proposed in the NOV. If agency counsel determines that a
reduced sanction amount is appropriate based on the
information provided by the respondent, the reduction shall
be taken from the full amount of the proposed civil penalty,
not the reduced sanction amount that may have been offered
as an immediate settlement.

f. mq. Under section 13.16(l) (11,
agency counsel has the authority to compromise a civil
penalty by accepting the payment of a civil penalty without
making a finding of violation. In such a case, a compromise
order is issued. The compromise order states that the
respondent agrees to pay a civil penalty, that the FAA makes
no finding of violation, and that the order shall not be
used by the FAA as evidence of a prior violation in any
subsequent civil penalty proceeding or certificate action
proceeding. See Figure 3, "Sample Compromise Order."

If a respondent does not timely respond
to the NOV, or if during informal procedures no agreement is
reached for resolving the case, a final notice of violation
and civil penalty assessment order ("final notice and
orderll) is issued. See Figure 4, "Sample Final Notice of
Violation and Civil Penalty Assessment Order." This
document provides the respondent one last opportunity to
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request a hearing. It also becomes an order assessing a
civil penalty if the respondent pays the civil penalty
proposed in the final notice and order, or the respondent
does not request a hearing in accordance with the final
notice and order and fails to pay the amount of the proposed
civil penalty. The final notice and order shall be issued
by an Assistant Chief Counsel who has authority to initiate
and assess civil penalties.

(1) -tents. The final notice and order should
state the facts and statutory and regulatory violations that
are alleged in the NOV, and the penalty proposed, unless
information received during informal procedures warrants
modification of the allegations  or proposed penalty. Absent
additional, relevant information that agency counsel and the
program office determine warrants a modification of the
proposed penalty, the final notice and order should include
the FULL amount of civil penalty proposed in the NOV. The
final notice and order must clearly explain that it becomes
an order assessing civil penalty if respondent does not
request a hearing or pay the full amount of civil penalty
within 15 days. The final notice and order also should
state that it becomes an order assessing civil penalty if
the respondent pays the amount of civil penalty reflected in
the final notice and order. All required debt collection
notices should be included in the final notice and order.

(2) &mnse. The final notice and order offers
the following options: (1) pay the proposed civil penalty
or (2) request a hearing.

(3) Service. The final notice and order is sent
to the respondent or to the person the respondent has
designated to receive documents in that civil penalty
action. The final notice and order should be sent by
certified mail, return receipt requested or personal
delivery. If the final notice and order is returned as
undeliverable, the Assistant Chief Counsel's office may
request the Civil Aviation Security regional office to take
appropriate steps to verify the address. The final notice
and order then should be resent immediately by certified
mail, return receipt requested and regular mail to the most
recent, available address for the respondent.
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. *(4) won of a response by the
resDondent* Section D of SFAR No. 72 requires the
respondent to submit a response to the final notice and
order not later than 15 days after receipt. For purposes of
this regulation, timely submission of a response is deemed
to have occurred when the response is either put in the mail
or personally delivered. Therefore, if on the 15th day
after receipt of the final notice and order the respondent
places a response in the mail, the response is timely.

h. . .Q&er assessina clvll D-.

(1) )bvf cow. An
order assessing civil penalty orders the payment of the
specified penalty regardless of whether payment of the
penalty has been received by the FAA. The order should set
forth the findings of fact, the statutory and regulatory
violations, and the amount of the penalty assessed. See
Figure 5, ItSample Order Assessing Civil Penalty." An order
assessing civil penalty is issued by an Assistant Chief
Counsel when the person charged with a violation submits, or
agrees to submit, the penalty reflected in the NOV or an
agreed-upon amount of civil penalty other than the penalty
that is reflected in the NOV or final notice and order (in
cases where settlement is reached after issuance of an NOV
or a final notice and order). Receipt of the amount should
be acknowledged in the order if payment is made prior to
issuance of the order.

(2)  Final aaency act& . If the administrative
law judge finds that a violation occurred and determines
that a civil penalty is warranted, in an amount found
appropriate by the judge, and that decision is not timely
appealed, the initial decision becomes an order assessing
civil penalty. Similarly, if on appeal the FAA
decisionmaker issues a final decision finding that a
violation occurred and a civil penalty is warranted, and a
timely petition for judicial review is not filed, the
Administrator's decision is considered an order assessing
civil penalty. In either event, the letter found at
Figure 6, "Sample Follow-up Letter," should be sent.

i. ed?ate settlement of Weapons cases
led iq the

on oroar= .
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In cases involving allegations and an amount of proposed
civil penalty described in paragraph a. of this bulletin,
when appropriate, an Assistant Chief Counsel may agree to
resolve the case immediately with a reduction of the
proposed civil penalty, on the condition that within
30 days from receipt of the Notice of Proposed Civil
Penalty, respondent pays the penalty or agrees to issuance
of an order assessing civil penalty in the reduced penalty
amount. Generally, this reduced penalty amount will be
50 percent of the proposed civil penalty. The settlement
may be agreed to in all cases except those where the FAA
determines that the respondent has a history of involvement
in similar incidents; the information available indicates
that the violation was intentional; or the FAA has reason to
believe that felony charges against the respondent may
result based on the facts and circumstances  surrounding the
violation. In cases where the reduction is appropriate, the
notice of proposed civil penalty should be accompanied by a
cover letter found at Figure 7 ttSample Cover Letter,"
informing the respondent of the possibility of settling the
case immediately.

The reduced settlement offer expires if the amount is not
paid within 30 days, or if, within 30 days, respondent does
not request issuance of an order assessing civil penalty in
the reduced penalty amount. If the settlement amount is not
paid within 30 days, or if, within the 30-day period, the
respondent does not request issuance of an order assessing
civil penalty in the reduced penalty amount, the respondent
is subject to the full amount of the civil penalty proposed
in the Notice of Proposed Civil Penalty.

If settlement discussions ensue after the 30-day deadline
for payment, absent evidence indicating a financial
inability to pay, or some other extraordinary circumstance,
the case should not be settled for an amount that would
represent a reduction of 50 percent or more of the proposed
civil penalty.
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To: (‘Sunc and a-)

Date of Violation:
hation:
Airport:

Local Time:

Tend&

city:

Checkpoint:

State:

Civil Penalty Amount
Based on the following facts and information, it appears
that you violated 49 U.S.C. 946303  and/or specified
sections of the Federal Aviation Regulations (Fe).  As a
result, it has been determined that legal enforcement action
is warranted. Passengers may be subject to a maximum
civil penalty in the amount of Sll,OOO  per incident. Non-
passengers are subject to a maximum civil penalty in the
amount of $1,000 per violation (see 49 U.S.C. 946301).
Based on the information below, we propose to assess you
a civil penalty in the amount of:

DESCRIlWON  OF INCIDENT
An investigation by the Ftdenl Aviation Administration has been conducted and l lttr conridtration of sll wNablt informatii It WB W&I

u On  the date dmolat~on  indcated atwe.  you tendered for banspoIl a landed inchroidtagOap  hxvdmtitvkhtatha
kcatmn&WW (Makt’MMtl d Fwwm)
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FIGURE 1. NOTICE OF VIOLATION

NOTICE OF VIOLATION

MOLA  TION

CHECKED BAGGAGE
0 Sectmn  100 11(c)  d the FAR prohbftc  any pawn  Wfn  tranrpon~ng  or tendenng  tot  bs%poft  0 kMed  !beaIm  in checked  baggage  abmfd  an ~ir~kne

0 S&IWI  108 11(d)  d me FAR ~rotubrn  any person  hoin  rrsnspwl~ng  or tendenng  fol traraporl an unda4ared. wloajed  heann  m chezked WC abud M W~kne.

PAYMENT
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FIGURE 2. OPTION SHEET

Name:

Date: Case No.:

IMPORTANT: FILL OUT THIS OPTION SHEET AND RETURN IT WITHIN
30 DAYS TO:

Office of the Assistant Chief Counsel for the Region
Federal Aviation Administration
Street Address
City, State, Zip

Please find enclosed with this option sheet: a Notice of
Violation, section 13.16 and part 13 subpart G of the
Federal Aviation Regulations, and Special Federal Aviation
Regulation No. 72.

Notice of Violation
Option Sheet

In reply to your Notice of Violation, I elect to proceed as
indicated
below:

1.

1-1

by my check mark beside the numbered paragraph(s)

I choose to pay the proposed civil
penalty.

I hereby submit a certified check or money order
payable to the Federal Aviation Administration  in
the amount of the proposed civil penalty stated in
the Notice of Violation with the understanding
that an order assessing civil penalty will be
issued in that amount without further notice, and
that I waive my right to a hearing.

I am sending the payment, with the case
number written on the face of the check or
money drder to:

Office of Accounting
-[address]
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Name:

Date: Case No.:

/J I request that an order assessing civil
penalty be issued in the amount of the proposed
civil penalty stated in the Notice of Violation
without further notice and with the understanding
that I waive, my right to a hearing. I understand
that payment of the penalty will be due 30 days
from my receipt of the order.

[PLEASE NOTE: If the box checked under the PAYMENT
section of the Notice of Violation indicates that
the FAA will accept a reduced sanction amount, you
must agree to one of the above options and return
this form within 30 days. .If you do not pay the
penalty within 30 days, or, within 30 days, you do
not request issuance of an order assessing civil
penalty in the reduced penalty amount, the FAA
will seek the full penalty amount found in the
shaded box at the top of the Notice of Violation.]

2. / / I am submitting evidence for your consideration.-
I hereby submit evidence and information
demonstrating that a violation of the regulations
did not occur as alleged or that the amount of the
penalty is not warranted by the circumstances.

3. /J I am submitting information for your consideration
in support of a reduction of the civil penalty.
I hereby submit a written request for a reduction
of the civil penalty. I am including the amount
of the requested reduction in my written request;
I am also submitting information and records
(including last year's Federal income tax returns)
with my written request showing that I am
financially unable to pay the proposed civil
penalty, or that payment of the penalty would
prevent me from continuing in business.
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4.

5.

/ / I request an informal conference with an agency-
attorney.

( ) I hereby request to discuss this matter
informally, by telephone, with an FAA attorney.
(One of our attorneys will call you at a telephone
number you provide here ( ) .
You will be provided at least 2 weeks advance
notice of the date and time of this conference.)

( ) I hereby request to discuss this matter in
person at an informal conference with an attorney
at an FAA office located in , or a
mutually convenient location.
NOTE: If you choose to discuss this matter
informally by telephone, you should provide in
advance any documents or other information you
wish to be considered on your behalf.

/ / I request a formal hearing.-
I hereby request a formal hearing before an
administrative law judge in accordance with
subpart G of Part 13 of the Federal Aviation
Regulations with the understanding that a
complaint will be filed by the FAA. I request the
hearing to be held in . I
am sending a copy of this request to the "Hearing
Docket, Federal Aviation Administration, 800
Independence Ave., SW, Room 924A, Washington, DC
20591, Attention: Hearing Docket Clerk."

Signature:

Name (Please print):

Address:

Telephone:

Date:
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Case No:

IF YOU ARE BEING REPRESENTED BY AN ATTORNEY OR OTHER
REPRESENTATIVE:

/ / I request that future documents be sent to my-
attorney/representative at:

Name:

Address:

Telephone:

Page 170



U/28/94 2150.38 CHG 19
Appendix 1

FIGURE 3

SAMPLE COMPROMISE ORDER

Ms. Annie 0. Kley
22 Caliber Way
Pistol, South Gun 00000

Re: use No. 9ONM7785391

COMPROMISF: QRQER

On you were advised through a Notice of Violation
that the FAA'proposed to assess a civil penalty in the
amount of $ .

After further consideration, the parties have agreed to
settle this matter by the payment of a civil penalty by you,
without the FAA making a finding of violation. This
settlement does not constitute an admission by you of the
truth of any allegations set forth in the Notice of
Violation.

This compromise order shall not be used as evidence by the
FAA of a prior violation in any subsequent civil penalty
proceeding or certificate action proceeding.

NOW, THEREFORE, IT IS AGREED, pursuant to Title 49 U.S.C.
section(s) 46301 [Add, if appropriate: and 463031, that you
shall pay a civil penalty in the amount of $ .

['Include one of the following:]
You have executed a promissory note agreeing to pay the
agreed-upon amount by mailing or delivering a certified
check or money order in the amount of $, payable to the
Federal Aviation Administration, to Office of Accounting,
address, [no later than Date] or [in accordance with the
installment payment schedule set forth in the promissory
note].

[or1
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We hereby acknowledge receipt of your check in the amount of
$
this matter.

which we accept in full settlement of
You'may consider this matter closed.

Assistant Chief Counsel

By:
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FIGURE 4

SAMPLE FINAL NOTICE OF VIOLATION
AND CIVIL PENALTY ASSESSMENT ORDER

PT REOUESTER

Ms. Annie 0. Kley
22 Caliber Way
Pistol, South Gun 00000

Re: Case

Final Notice of Violation
and Civil Penalty Assessment Order

On you were advised through a Notice of
Violation that'the FAA proposed to assess a civil penalty
against you in the amount of $ .

[As of the date of this final notice, we have received no
response to the Notice of Violation. After consideration of
the information available to us, it has been determined
that:]

or

[After consideration of the information that you submitted
in response to the Notice of Violation, it has been
determined that:]

1. [Recitation of the facts--taken from DESCRIPTION OF
INCIDENT from the Notice of Violation (or as modified
after receiving other information)]

By reason of the foregoing facts and circumstances,  you
violated the following Federal Aviation Regulations:

a. [Recitation of the regulation(s) and/or statutory
provisions violated-- taken from REGULATIONS CITED from
the Notice of Violation (or as modified after receiving
other information). 1
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In accordance with Title 49 U.S.C. section 46301, you are
subject to a civil penalty not to exceed $1,000 for each
violation of the regulations. [Add, if appropriate: In
addition, under section 46303 (49 U.S.C. section 463031, you
are subject to a civil penalty not to exceed $10,000 for
each violation of section 46303.1 By reason of the
foregoing factsand circumstances, we propose to assess a
civil penalty in the amount of $ .

Within 15 days after your receipt of this final notice, you
must elect either to submit the full civil penalty amount or
request a hearing in writing. IF YOU FAIL TO REQUEST A
HEARING IN WRITING WITHIN 15 DAYS, THIS FINAL NOTICE WILL
SERVE AS AN ORDER ASSESSING A CIVIL PENALTY IN THIS MATTER
in the amount of $ and you will have no further
right to a hearing. The amount of civil penalty assessed in
this order will constitute a debt owed to the United States
and must be paid within 46 days of receipt of this notice.
IF YOU FAIL TO REQUEST A HEARING WITHIN 15 DAYS, YOU WILL
HAVE EXHAUSTED YOUR RIGHT TO SEEK REVIEW OF THE VALIDITY OR
AMOUNT OF THIS DEBT.

Should you elect to submit the civil penalty, please mail or
deliver a copy of this final notice, along with a certified
check or money order payable to the Federal Aviation
Administration, to:
state, zip].

Office of Accounting, [street, city,
This final notice will serve as an order

.assessing a civil penalty in this case.

Should you elect to request a formal hearing, you must file
a typewritten or legibly handwritten request for hearing
with the hearing docket clerk at: Hearing Docket,
Attention: Federal Aviation Administration, 800 Independence
Ave., SW., Room 924A, Washington, DC 20591 Attention:
Hearing Docket Clerk. You must also u&l a cooy of you
reCruZfora to the undersigned attornev at [street,
citv. state. Xifl. Your request must be dated and signed,
in accordance with section 13.16 of the Federal Aviation
Regulations (14 C.F.R. 13.16). A copy of 14 C.F.R. 13.16
and part 13, subpart G of the Federal Aviation Regulations
were enclosed with the Notice of Violation.
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As noted, this Final Notice of Violation and Civil Penalty
Assessment Order will constitute anorder assessing'a civil
penalty if you fail to respond with one of the alternatives
described above within 15 days of your receipt of this final
notice. You are also advised that if you do not timely file
a request for a hearing, and this debt is not paid in full
within 46 days of your receipt of this final notice, this
debt will be considered delinquent. For delinquent debts,
Federal regulation (49 C.F.R. section 89.23) requires us to
charge interest from the date of delivery of notice of the
debt. Please be advised that interest will begin to accrue
16 days after your receipt of this final notice if this
civil penalty is not paid by the due date. The interest
will be charged at a fixed annual rate of percent,
along with.an administrative charge of $-per month,
representing our costs of administrative collection.
Furthermore, if the full amount assessed is not paid in full
within 120 days of the date that this final notice becomes
an order assessing a civil penalty, we are required to
assess an additional penalty at an annual rate of 6 percent,
accruing from the date of delinquency. Delinquent debts may
be reported to consumer reporting agencies or commercial
credit bureaus, which could adversely affect your credit
rating. Nonpayment of this debt may ultimately result in a
referral to a collection agency, the Internal Revenue
Service, or to the United States Department of Justice for
enforced collection.

Assistance Chief Counsel

By:
Attorney

Enclosures
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Figure 5

SAMPLE ORDER ASSESSING CIVIL PENALTY
(For use in the Streamlined Enforcement

Test and Evaluation program)

Ms. Annie 0. Kley
22 Caliber Way
Pistol, South'Gun 00000

Re: j2a,%= No. 93NM76891,
[S-S. No. ###-##-####I or [IRS EINI

ORDFR ASSFSSING CIVIT, pFw

On [Date], you were advised through a [Final Notice of
Violation and Civil Penalty Assessment Order] or
[Notice of Violation1 that the FAA proposed to assess
a civil penalty in the amount of $.

After consideration of all of the available
information, including the information you presented
tat the informal conference held on [Date]], it has
been determined that:

Insert either: [Recitation of the facts--taken from
DESCRIPTION OF INCIDENT from the Notice of Violation
(or as modified after receiving other information) and
recitation of the regulation(s) and/or statutory
provisions violated --taken from REGULATIONS CITED
from the Notice of Violation (or as modified after
receiving other information)] or [findings of fact and
violation(s) stated in the Final Notice of Violation
and Civil Penalty Assessment Order.]

NOW, THEREFORE, IT IS ORDERED, pursuant to Title 49
U.S.C. section(s)  46301 [Add, if appropriate: and
463031, that you be and hereby are assessed a civil
penalty in the amount of $ .

[Include one of the following:]
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You are hereby ordered to pay, immediately, the
assessed amount by mailing or delivering a certified
check or money order in the amount of $ , payable
to "The Federal Aviation Administration,1' to Office of
Accounting, address. This Order Assessing Civil
Penalty constitutes a debt owed to the United States.
You have now exhausted your right to seek review
within the Federal Aviation Administration of the
validity and/or amount of this debt. If this debt is
not paid in full within 30 days of your receipt of
this letter, the debt is considered delinquent. For
delinquent debts, Federal regulation (49 C.F.R.
section 89.23) requires us to charge interest, from
the date this order is delivered, at a fixed annual
rate of percent, along with an administrative
charge of $ per month, representing our costs of
administrative collection. Furthermore, if the full
amount assessed is not paid in full within 120 days of
your receipt of this order, we are required to assess
an additional penalty at an annual rate of 6 percent,
accruing from the date of delinquency. Delinquent
debts will be reported to consumer reporting agencies
or commercial credit bureaus, which could adversely
affect your credit rating. Nonpayment of this debt
may ultimately result in a referral to a collection
agency, the Internal Revenue Service, or to the
United States Department of Justice for enforced
collection.

[orI

We hereby acknowledge receipt of your check in the
amount of $ , which we accept in full settlement
of this matter. You may consider the matter closed.

Assistant Chief Counsel

By:
Attorney
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FIGURE 6 SAMPLE FOLLOW-UP LETTER

[SAMPLE follow-up letter to Final DOT ALJ initial
decision, or FM decisionmaker decision. This letter
serves as the first required written demand after
judgment.]

[Date] Case No. XX##XXXXXX
[S.S.No. ###-##-####I or [IRS EIN]

CFRTIFIRD JvJAIJl - RFTURN RECEIPT RFOUJ=TEP

TO: NAME
ADDRESS

On [Date], [an administrative law judge] [the FAA
decisionmaker] issued a decision in this case. That
decision, which you did not [appeal] or [petition the
Court of Appeals to review], constitutes  an Order
Assessing Civil Penalty in the amount of $.

This Order Assessing Civil Penalty constitutes  a debt
owed to the United States. You have exhausted your
right to seek review within the Federal Aviation
Administration of the validity and/or amount of this
debt. If this debt is not paid in full within 30 days
of your receipt of this letter, the debt is considered
delinquent.

For delinquent debts, Federal regulation (49 C.F.R.
section 89.23) requires us to charge interest, from
the date this notice is delivered,  at a fixed annual
rate of percent, along with an administrative
charge of $ per month, representing our
costs of administrative collection. Furthermore, if
the full amount assessed is not paid in full within
120 days of your receipt of this letter, we are
required to assess an additional penalty at an annual,
rate of 6 percent, accruing from the date of
delinquency.

Delinquent debts will be reported to consumer
reporting agencies or commercial credit bureaus, which
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could adversely affect your credit rating. Nonpayment
of this debt may ultimately result in a referral to a
collection agency, the Internal Revenue Service, or to
the United States Department of Justice for enforced
collection.

If you have any questions concerning this matter, you
may contact me at (###I ###-####'.

Sincerely,

FAA Attorney
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F'IGmZE 7 SAMPLE COVER LETTER

[SAMPLE coler-letter to respondent offering immediate
settlement of proposed civil penalty, to be sent with
the Notice of Proposed Civil Penalty in appropriate
cases, or to offer settlement in appropriate cases
already pending.]

[Date] Case No. xx##xxxxxx
CS.S.No. ###-##-####I or [IRS EIN]

IRD M?U-T, - RETURN RECEIPT REOUESTEP

TO: NAME
ADDRESS

Insert either:

[Enclosed please find a Notice of Proposed Civil Penalty, in
which we propose to assess a civil penalty against you in
the amount of $ .I

or

[On .TDatel you were advised through a Notice of
Proposed Civil Penalty that the FAA proposes to assess a
civil penalty in the amount of $ . 1

Please be advised that the Federal Aviation Administration
is willing to settle this matter immediately for
$ r50 percent of the orooosed paaltyl if you pay this
amount within 30 days from receipt of this letter, or if you
agree, within 30 days from receipt of this letter, to
issuance of an order assessing civil penalty in this amount.

You may send your payment, with the case number written on
the face of the check or money order to:

Office of Accounting
-[address]

Please notify the undersigned attorney at the address or
telephone number below if you are s,ending payment to the
above address.
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Within 30 days from receipt of this letter, you may also
request that we issue an order assessing civil penalty in
the reduced penalty amount of $ r 50 percent of proposed
genaltvl- Payment will be due 30 days from your receipt of
the order. Please send your request to the undersigned
attorney at:

This offer of settlement is being made in the interest of
resource and judicial economy. If, within 30 days, you do
not pay the reduced amount offered above or request issuance
of an order assessing civil penalty in the reduced amount
offered above, the offer expires and we will continue this
action, but will seek the full amount of the penalty
reflected in the Notice of Proposed Civil Penalty.

If sending letter with the Notice of Proposed Civil Penalty,
add:

[Please refer to the option sheet included with the Notice
of Proposed Civil Penalty for information regarding other
options you have in responding to the notice. You must
respond in accordance with the option sheet within 30 days.1

If you choose to pay the reduced penalty amount within
30 days, or within 30 days, you request that we issue an
order assessing the reduced penalty amount, you will waive
your right to a hearing, and the case will be closed.

If you would like further information regarding immediate
payment of the reduced civil penalty offered in this letter,
please contact the undersigned attorney at ###-###-####.

Sincerely,

FAA ATTORNEY
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APPENDIX 2. STATU'IQRY AUTHORITY, R~WONSIBILITIES, AND
DELEGATICXS

Department of1. DEPARWENI' OF TRANSPORTATION ACT. Under Section 106 of the
Transportation Act, the Secretary of Transportation shall carry
and pawers of the Federal Aviation Administration. The statute
provides that the Administrator shall carry out--

out the duties
further

(1) duties and powers of the Secretary related to aviation safety
(except those related to transportation, packaging, marking, or
description of hazardous materials) and vested in the Secretary by section
308(b) of this title and sections 306-309, 312-314, 1101, 1105, and 1111
and titles VI, VII, IX, and XIII of the Federal Aviation Act of 1958, as
amended: and

(2) additional duties and powers prescribed by the Secretary.

2. FEDERAL AVIATION ACT OF 1958.

a. Section 313(a) of the Federal Aviation Act of 1958, as amended,
authorizes the Administrator "to perform such acts, to conduct such
investigations, to issue and amend such orders...pursu& to and
consistent with the provisions of this Act, as he shall deem necessaiy to
carry out the provisions of,
duties under, this Act."

and to exercise and perform his powers and

b. Under Sections 313(c) and 1004, the Administrator is granted
powers, in the conduct of any public hearing or investigation, to issue
subpoenas, administer oaths , receive evidence, examine witnesses, take
depositions , and enforce subpoenas.

c. Section 605(b) requires FAA inspectors to make inspections of
aircraft, aircraft engines, propellers, and appliances designed for or
used in air transportation to determine that they are in safe condition
and are properly maintained for operation in air transportation. The
section further prohibits an air carrier from using in air transportation
any aircraft, aircraft engine, propeller , or appliance that is not in a
condition for safe operation. The inspector shall notify the air carrier
and, for a period of 5 days thereafter , such aircraft, aircraft engine,
propeller, or appliance shall not be used "unless found by the inspector
to be in condition for safe operation.

d. Section 1002(a) authorizes any person to file with the Secretary
of Transportation a complaint with respect to anything done or omitted to
be done by any person in contravention of any provision of the Act or any
requirement established pursuant to the Act. It further provides for the
investigation or dismissal of such complaints, and requires that
complaints against a member of the Armed Forces of the United States,
acting in the performance of his official duties, be referred to the
Secretary of the department concerned.
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e. Section 1002(b) empowers the Secretary of Transportation to
institute, on his own initiative, at any time an investigation relating to
the enforcement of any of the provisions of the Act.

f. Section 901(a) (1) provides that: "Any person who violates (A)
any provision of title III, IV, V, VI, VII, or XII, or of section 1114, of
this Act, or any rule, regulation, or order issued thereunder...shall be
subject to a civil penalty of not to exceed $1,000 for each such
violation...." (Provision for a civil penalty involving hazardous
materials is not applicable in that the Hazardous Materials Regulations
are issued under the Hazardous Materials Transportation Act: violators are
subject to penalties in Section 110 of the Act.)

9. Under Section 901(a) (2), penalties for violations of Titles III,
V, VI, or XII may be compromised by the Administrator.

h. Section 901(b) provides that: "In case an aircraft is involved
in such violation and the violation is by the owner or person in command
of the aircraft, such aircraft shall be subject to lien for the
penalty...."

.1. Section 903(b)(l) provides procedures for the collection of civil
penalties.

Section 903(b) (2) and (3) provide procedures for the seizure of
aircr$t that are subject to liens as provided in Section 901(b).

k.
aircraft,

Section 609 authorizes the Administrator to reinspect any civil
aircraft engine, propeller, appliance, air navigation facility,

or air agency or to reexamine any civil airman. It further provides that,
as a result of any such reinspection or reexamination or any other
investigation, the Administrator may issue an order amending, modifying,
suspending, or revoking any type certificate, production certificate,
airworthiness certificate, airman certificate, air carrier operating
certificate, air navigation facility certificate (including airport
operating certificates), or air agency certificates, if the Administrator
determines that safety in air commerce or air transmrtation  and the
public'interest requires such action.
for:

The section also provides procedures
(1) the issuance of such orders: (2) the issuance of emergency

orders: (3) appeals of orders to the National Transportation Safety Board
(IWSB); and (4) appeals of IWSB orders for judicial review.

1. Section 1005(a) provides that when the Secretary is of the
opinion that an emergency exists, requiring immediate action in respect to
safety in air coinnerce, an order may be issued without notice, hearing, or
the making of a report and without answer or other form of pleading by the
interested party. The statute further requires the Secretary to
immediately initiate proceedings relating to the matters embraced in such
orders and, insofar as practicable, to give preference to such proceedings
over all others under the Act.
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m. Section 1006 provides that any order issued by the Secretary or
the NISB under the Act shall be subject to review by the courts of appeals
of the United States. The section further provides procedures for the
appeal and processing of such cases.

n. Section 1007 authorizes the Secretary, or his duly authorized
agents, to apply to the district courts of the United States for the.
enforcement of any provision of the Act, or of any order, certificate, or
permit issued thereunder. It further authorizes any U.S. attorney, upon
request of the Secretary, to institute appropriate actions and prosecute
all necessary proceedings for enforcement of such matters.

0. Section 902(a) through (p) and Section 1203 provide for fines or
imprisonment for criminal violations of those statutes. The Federal
Aviation Administration investigates all such violations, except
involving subsections 902 (i) through (n) , which are investigated
Federal Bureau of Investigation.

those
by the

3. HAZARDOUS MATERIALS TF@NSF0RTATIoN ACT.

a. Section 109(a) of the Hazardous Materials Transportation Act
provides, in pertinent part, that: “The Secretary is authorized, to the
extent necessary to carry out his responsibilities under his title, to
conduct investigations, make reports, issue subpoenas, conduct hearings,
require the production of relevant documents, records, and property, take
depositions.... The Secretary is further authorized, after notice and an
opportunity for a hearing, to issue orders directing compliance with this
title or regulations issued under this title: the district courts of the
United States shall have jurisdiction, upon petition by the Attorney
General, to enforce such orders by appropriate means.”

b. Section 109 (c) provides: “Inspection.-The Secretary may
authorize any officer, employee, or agent to enter upon, inspect, and
examine, at reasonable times and in a reasonable manner, the records and
properties of persons to the extent such records and properties relate to--

(1) the manufacture, fabrication, marking, maintenance,
reconditioning, repair, testing, or distribution of packages or containers
for use by any person in the transportation of hazardous materials in
commerce: or

(2) the transportation or shipanent by any person of hazardous
materials in commerce.

Any such officer, employee, or agent shall, upon request, display proper
credentials . ”

c. Section 110 (a) provides that any person who “knowingly” violates
any provision of the Act, or a regulation issued thereunder, “shall be
subject to a civil penalty of not more than $10,000 for each violation.”
It further provides that when the Secretary determines, “after notice and
an opportunity for a hearing, W that a violation has occurred, a civil
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penalty “shall be assessed by the Secretary by written notice.” The
section specifies certain matters to be considered in determining the
amount of such penalty, provides for the referral of cases to the Attorney
General for the recovery of civil penalties in proceedings in U.S.
district,courts,  and authorizes the Secretary to ccxnpranise any such
penalty prior to referral to the Attorney General.

d. Section 110(b) provides that any person wfio “willfully” violates
any provision of the Act or the regulations shall, upc#l ccnviction, be
subject to “a fine of not nore than $25,000, imprisonment for a term not
to exceed 5 years, or both,” for each such offense.

e. Section 111 provides for action in U.S. district court for
injunctive relief to redress violations of the Act or regulations, or to
eliminate or ameliorate an “inraediate hazard” involving the transportation
of a hazardous material.

4. AIRPORT AND AImY DEVEICPMEMT ACT OF 1970. Section 27 provides that:
“The Secretary is empwered to perform such acts, to conduct such
investigations and public hearings, to issue and amend such orders, and to
make and amend such regulations and procedures, pursuant to and consistent
with the provisions of this part, as he considers necessary to carry out the
provisions of, and to exercise and perform his powers and duties under, this
part.”

5. l?&EGATION OF AUTHOFUTY.

a. By the Secretary.. The pcwers and duties of the Secretary of
Trzqzortation under the Federal Aviation Act, the Hazardous Materials
Transportation Act, and the Airport and Airway Development Act, which
relate to enforcement of laws and regulations pertaining to aviation
safety, have been delegated to the Administrator. Section 1.47 of the
regulations issued by the Secretary of Transportation provides that the
Administrator is delegated authority to:

(1) Carry out the powers and duties transferred to the Secretary
of Transportation by, or subsequently vested in the Secretary by virtue
of, Section 6(c) (1) of the Department of Transportation &t (49 U.S.C.
1655(c) (1)) , including those pertaining to aviation safety (except those
related to transportation, packaging, marking, or description of hazardous
materials) and vested in the Secretary by section 308(b) of title 49,
U.S.C., and sections 306-309, 312-314, 1101, 1105, and 1111 and titles VI,
VII, IX (excluding’section 902(h)), and XII of the Federal Aviation Act of
1958, as amended.

(2) Carry out the functions vested in the Secretary by:

(a) The Airport and Airway DevelopnNent Act of 1970, as
amended (49 U.S.C. 1701 et seg.) , except Sections 3 and 4 (49 U.S.C. 1702,
1703) .
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(b) Sections 208 and 209 of the Airport and Airway Revenue
Act of 1970, as amended (49 U.S.C. 1742, 1742 note).

(c) Sections 21, 22, 23(b), 24, .and 25 of the Airport and
Airway Development Act Amendments of 1976 (49 U.S.C. 1346(a), 1348 note,
1713 note, 1356a, 1704).

(3) Carry out the functions vested in the Secretary by 49 U.S.C.
1808(a), (b), and (c), 1809, and 1810 relating to investigations, records,
inspections, penalties, and specific relief so far as they apply to the
transportation or shipment of hazardous materials by air.

b. By the Administrator. Certain powers and duties of the
Administrator to investigate violations of regulations under his
jurisdiction and to take appropriate enforcement action have been
delegated to various officials within the FAA. Pertinent sections in Part
13 of the Federal Aviation Regulations provide as follows:

(1) Section 13.3(b) states: For the purpose of investigating
alleged violations of the Federal Aviation Act of 1958 (except Title V),
the Airport and Airway Development Act of 1970, or the Hazardous Materials
Transportation Act, or any regulation or order issued under these Acts,
the Administrator's authority under sections 313 and 1004 of the Federal
Aviation Act, or section 109 of the Hazardous Materials Transportation Act
the Administrator's authority has been delegated to the Chief Counsel, the
Deputy Chief Counsel, each Assistant Chief Counsel, and each Regional
Counsel. For the purpose of investigating alleged violations of Title V
of the Act, or any regulation or order issued under it, the
Administrator's authority under sections 313 and 1004 has been delegated
to the Aeronautical Center Counsel.

(2) Section 13.3(c) states: Ebr the purpose of investigating
alleged violations of the Hazardous Materials Transportation Act, or of
any regulation or order issued under it, relating to the transportation or
shimnt by air of hazardous materials, the authority under Section 109 of
that Act (49 U.S.C. 1808)., as delegated to the Administrator, has been
redelegated  to the Chief Counsel, the Deputy Chief Counsel, each Assistant
Chief ,Counsel, and each Regional Counsel.

(3) Section 13.11(a) states: If it is determined that a
violation or an alleged violation of the Federal Aviation Act of 1958, or
an order or regulation issued under it, or of the Hazardous Materials
Transportation Act, or an order or regulation issued under it, does not
require legal enforcement action, an appropriate official of the Flight
Standards Service, 'the Office of Airport Programs, or the Civil Aviation
Security Service, or other appropriate FAA official may take
administrative action in disposition of the case.
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(4) Section 13.15 authorizes the Chief Counsel, the Assistant
Chief Counsel for Regulations and Enforcement, and the Assistant Chief
Counsel for a region or center to compromise civil penalties involving an
amount in controversy in excess of $50iOO0 under Section 901 of the
Federal Aviation Act.

(5) Section 13.16 authorizes the Chief Counsel, the Assistant
Chief Counsel for Regulations and Enforcement, and the Assistant Chief
Counsel for a region or center to initiate and assess civil penalties
under Sections 901 and 905 of the Federal Aviation Act of 1958, as
amended, and Section 110 of the Hazardous Materials Transportation Act and
to refer cases to the U.S. Attorney General for collection of such
penalties.

(6) Section 13.17 states that'an FAA safety inspector, who is
authorized in an order of seizure issued by the Regional Director or by
the Chief Counsel, may sunnnarily seize an aircraft that is involved in a
violation for which a civil penalty may be imposed on its owner or
operator. The section pr+scribes  follovrup actions to be taken in these
cases.

(7) Section 13.19 authorizes the Chief Counsel, the Assistant
Chief Counsel for Regulations and Enforcement, and each Regional Counsel
to exercise the Administrator's authority under Section 609 of the Federal
Aviation Act of 1958 to amend, ncdify, suspend, or revoke any type
certificate, production certificate , airworthiness certificate, airman
certificate, air carrier operating certificate, air navigation facility
certificate, or air agency certificate. These officials may issue notices
of :'roposed certificate action, hold informal conferences, issue orders of
suspension, revocation, amendment, or modification, and handle appeals
before the IWSB in such cases. The Aeronautical Center Counsel is
authorized to issue orders suspending or revoking certificates of aircraft
registration as provided in Title V of the Federal Aviation Act of 1958.

(8) Section 13.20 states that the Administrator's authority
under Section 1005(a) of the Federal Aviation Act of 1958 to issue
emergency orders, including cease and desist orders, is exercised by the
Chief Counsel, the Deputy Chief Counsel, each Assistant Chief Counsel and
each Regional Counsel, and the Aeronautical Center Counsel.

(9) Section 13.21 authorizes the Chief Counsel, the Assistant
Chief Counsel for Regulations and Enforcement, and each Regional Counsel
to send reports to the appropriate military authorities for disciplinary
actions when members of the Armed Forces, while performing official
duties, or civilian employees of the Department of Defense, who are
subject to the Uniform Code of Military Justice, have violated the Federal .
Aviation Act of 1958, or a regulation or order issued under it.

(10) Section 13.25 authorizes the Chief Counsel, the Assistant
Chief Counsel for Regulations and Enforcement, each Regional Counsel, or
the Aeronautical Center Counsel, when it is determined that a person has
engaged, or is about to engage, in any act in violation of the Federal
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Aviation Regulations or the Hazardous Materials Regulations, to request
the Attorney General to bring an action in U.S. District Court for
injunctive relief and punitive damages. It further authorizes the Chief
Counsel, the Assistant Chief Counsel for Regulations and Enforcement, and
each Regional Counsel to bring, or request the Attorney General to bring,
an action in U.S. District Court for an order to suspend or restrict the
transportation of a hazardous material by air when it is determined that
such transportation would constitute an innninent hazard.

(11) Sections 13.71 through 13.79 authorize the Chief Counsel,
the Assistant Chief Counsel for Regulations and Enforcement, and each
Regional Counsel, who has reason to believe that a person is engaging in
the transportation or shipnent by air of a hazardous material in violation
of the Hazardous Materials Regulations, to issue a notice of proposed
order of compliance and a consent order of compliance, when appropriate,
or an order of carrpliance (when no formal hearing is held).

(12) Section 13.81(a) states: Notwithstanding Sections 13.73
through 13.79, the Chief Counsel, the Assistant Chief Counsel for
Regulations and Enforcement, or the Regional Counsel concerned may issue
an order of immediate canpliance, which is effective upon issuance, if he
finds that:

(1) There is strong probability that a violation is
occurring or is about to occur:

(2) The violation poses a substantial risk to health or to
safety of life or property: and

(3) The public interest requires the avoidance or
amelioration of that risk through ixmnediate compliance and waiver of the
procedures afforded under Sections 13.73 through 13.79.
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FIELD

19

20

APPENDIX 3. FAA FORM 2150-5,
STATISTICAL CODE LISTING

TITLE

Type of
Operation

CODE

01
02
03
04
05
06
07
08
09
10
11
12
13
14
15
16
17
18
19
99

Sub Type of 01
Operation 02

03
04
05
06
07
08
09
10
11
12
13
14
15
16
17
19
18
20
21

22
23
24

DESCRIPTION

Air Carrier
Foreign Air Carrier
Commercial Operator & Part 125
Air Taxi Commuter
Air Taxi - Other
Air Travel Club
Personal Transportation
Utility/Industrial
Military
Airport
Manufacturer
Shipper
Certificated School
Uncertificated School
Repair Station
Uncertificated Repair Facility
Passenger
Nonpass'enger
Parachute Jumper
Other

Scheduled - Passenger
Scheduled - Cargo
Charter - Passenger
Charter - Cargo
Helicopter
Corporate/Executive
Business
Public Aircraft
Private
Sport/Recreatio,n
Demonstration/Competition
Criminal Activity
Aerial Application
External Load
Aerial Surveillance
Foreign Airman
U.S. Army
U.S. Air Force
U.S. N a v y / M a r i n e
U . S . Coast Guard
Certificated Airport

(Part 1391
Noncertificated Airport
Aircraft
Engine
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FIELD TITLE C O D E DESCRIPTION

20

21

22

Sub Type of 25 Propeller
Operation 26 Product Parts/Appliance

27 Pilot (schools1
28 Mechanic (schools)
29 Flight Engineer (schools)
30 Reexamination/Reinspection
31 Airman - Alcohol
32 Airman - Drug
33’ Airman - Falsification
34 Alcohol/Flight Crew
35 Drugs/Flight Crew
36 Falsification/Flight Crew
98 None
99 Other

Category

Source

01
02
03
04
05
06
07
08
09
10

11
12
13
14
15
16
17

18
19
20
21
22
23
24
99

Flight Operations
Maintenance
Records and Reports
Training - Flight Crew
Training - Other
Hazardous Materials
Airport Surfaces/Safety Areas
Obstructions/Lighting
Crash/Fire/Rescue
Airport Operations/Self

Inspection
Quality Control
Type Design Data
Technical Standard Order
Aircraft Alteration
Near Mid-Air
Hazard to Air Navigation
Hazard to Persons on

Surface
Interference with Crewmember
Noise
Security
Medical
Alcohol/Flight Crew
Drugs/Flight Crew
Falsification/Flight Crew
Other

01 Air Traffic Service
02 Other FAA Source
03 U.S. Military
04 Other U.S. Government Agency
05 Foreign Referrals
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FIELD TITLE CODE DESCRIPTION

22 Source 06
07
08
09
10
11
12
13
14

LdCal/State  Government
Public Complaint
Acc ident  Inves t iga t ion
Surve i l l ance
Hnroute Inspection
I n c i d e n t  I n v e s t i g a t i o n
F a c i l i t y  I n s p e c t i o n
Record/Log Inspection
C e r t i f i c a t i o n ,  R e i n s p e c t i o n ,

or Reexamination
Ramp/Aircraft  spot  Inspection
Wechanical  R e l i a b i l i t y  Report
Mechanical Interruption summary
Halfunction or Defect  Report
Spec ia l  Surve i l l ance  or

Inspec t ion
Eaxardous Materials Report
Other reports  required by

FAR/HMR
Aeronaut ica l  Center ,  AAM-
Aviation Hedical Examiner
GASA Inspection - Segment 4
NASIP Inspections
Region Generated Special

Surve i l l ance
N a t i o n a l  Headquarters-

Generated Special
Surve i l l ance  or  Inspec t ion

IG Match
ACIEP/Voluntary Disclosure
Other

23

24

15
16
17
18
19

20
21

22
23
24
25
26

27

28
29
99

Accident 00
Assoc ia ted 01

Secur i ty
Program

01 Accident Occurred - Associated

01 Firearm
02 Explos ive
03 Incendiary
04 Detected - X-ray
05 Detected - netal Detector
06 Detected - Phys ica l  search
07 Weapon Loaded
08 Weapon Unloaded
09 L o c a l  Arrest
10 LEO Presence
11 LEO Authority
12 LEO Training

No Accident
Accident Occurred - Not

Assoc ia ted
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24 Security
Program

CODE DESCRIPTION

1 3
1 4
1 5
1 6
1 7
1 8

19

2 0
2 1
2 2
2 3
2 4
2 5

2 6
2 7
2 8
29

3 0
3 1

3 2

3 3

3 4

3 5
3 6
3 7
3 8
39
4 0
4 1
4 2

4 3
4 4
4 5
4 6
4 7
4 8
49
5 0

5 1
99

10/20/89

Law Enforcement Records
Program - Not Approved
Program - Changed Condition
Barriers
A c c e s s  Points
ID System Implementation -

Airport
Failure to Detect -

Persons/Vehicles
Failure to Screen Person
Failure to Screen - Carry-On
Failure to Screen Check Baggage
Improper Screening - Person
Improper Screening - Carry-On
Improper Screening - Checked

Baggage
Failure to Detect - Weapons
Metal Detector
X-ray Device
Notification to Public -

Signage -
Dosimeter
Unauthorized Access to

Aircraft
Unauthorized Access to AOA -

Person
Unauthorized Access to Sterile

Area
ID System Implementation - Air

Carrier
Cargo Acceptance
Baggage Acceptance,
Bomb Threat/Hi jack Notification
Training - Crewmembers
Training - Screening Personnel
Improper Escort
Armed ESCor t
Unauthorized Access to AOA -

Vehicle
Tear Gas
Ammunition Accessible
Checked Baggage
Failure to Declare
Failure to Challenge
Discharged
Baggage Claim Tags
Failure to Detect - Test

Object
Physical Search
Other
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TABLE ID: TYPOP

01

03

07

08

12

14

16

17

18

TABLE ID:

CCDE:

01

02

EXPLANATION OF SOME TYPE AM) SUB TYPE CODE8

Air Carrier - Includes certificated air carriers that are
carrying passengers.

Cmnercial Operator - Includes air carriers that are
certificated for all-cargo operations.

Personal Transportation - a catchall that includes any type of
personal transportation. Personal transportation includes, for
example, corporate, private ampanies, and individual businesses.

Utility/Industrial - Includes 90% working helicopters and
cropdusters.

%==
- Includes anyone (individuals and companies) that

s rps materials and specif &ally, hazardous materials, by air.

Uncertified School - Includes primarily freelance flight
instructors hired on an individual basis with no school
facilities.

Uncertified Repair Facility - Includes mechanics, self emplow,
with no repair station certificate.

Passenger - Includes anyone boarding an aircraft, except
designated crewmembers.

eon Passenger - Includes anyone not boarding ah aircraft, for
example, people who see off the aircraft but are not boarding.

SUBOB

scheduled - Passenger - Includes certificated air carriers that
are carrying passengers.

S&e&&d - Cargo - Includes air carriers that are certificated
for all-cargo operations.
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APPENDIX 4 ENF0RCEMEt?TSANCTION~IDANCETABLE

IWRODUCI'ION: This Appendix provides guidance to assure greater national
consistency in enforcing the Federal Aviation Regulations. Since the Sanction
Guidance Table is only intended to provide general guidance for the exercise
of the agency's prosecutorial discretion, it is sufficiently broad and
flexible to permit full consideration of all mitigating and aggravating
factors.

EMPHASIS AJ?PROACBTOENFQRCEMEW: .An increase in instances of noncompliance
with a particular regulation, as well as other circumstances, may require
analysis of the sufficiency of sanctions previously imposed for violations of
that regulation. For example, the number of TCA violations or violations
involving flying under the influence of alcohol or drugs may increase, and
give rise to a concomitant increase in the number of accidents or incidents.
Analysis of sanctions and other information available to FAA regarding such
violations may result in an agency determination that the current sanction
policy has not provided an effective deterrent. Under these circumstances,
safety in air commerce and air transportation and the public interest may
require a change in sanction policy and an increase in the severity of
sanctions in order to promote vigilance and deter such violations.
Notification to field and regional personnel of enforcement activities/areas
requiring an emphasis approach will be accomplished through the issuance of
Compliance/Ehforcement Bulletins. (Order 2150.3A, paragraph 106).

GENERALGUIDELINES: The Sanction Guidance Table is intended to be used only
as internal guidance in selecting an appropriate sanction. Its purpose is to
assist, not replace, the exercise of prosecutcrial judgment. Determinations
as to whether certificate action or civil penalty action is appropriate should
be made in accordance with paragraph 206 of the Canpliance and Enforcement
Program, FAA Order 2150.3A. The Table represents the normal range of sanction
for a single violation of a particular regulation. Alleged violations will
fall within the normal range only when the violator has no prior violations
and the actual or potential danger involved is not greater than the maximum
degree of danger necessarily inherent in any such violation. Sanctions above
or below the normal range may be sought based on other considerations, such as
factors of aggravation or mitigation or if necessary to further the
Administrator's policy.

PL 100-223, effective December 30, 1987, increased the maximum civil penalty
for violations committed by air carriers from $1,000 to $10,000 per
violation. The increased civil penalty maximum will serve as an effective
deterrent and will decrease the likelihood that low numbers of violations may
be acceptable to an operator as a "cost of doing business." Experience has
demonstrated that multiple violations of a single regulation often result in a
sufficiently deterrent civil penalty, even under the $1,000 maximum. AlthoUgh
the new civil penalty maximum will ordinarily result in a larger civil penalty
than was sought under the old maximum, the computation of penalty for multiple
violations should not be done simply by multiplying the range of sanction for
a single violation of a particular regulation by the number of flights.
Rather, judgment should be exercised in.determining  the seriousness of the
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violations and applying a sanction that will serve to deter future violations ”
by the violator or others similarly situated: i.e., the totality of the
circumstances surrounding the case should be considered, including pa.&
violations.

With respect to certificate actions, multiple violations (i.e., multiple
violations of a single regulation, a single violation of multiple regulations,
of multiple violations of multiple regulations) may result in a sanction
greater than the sum of sanction ranges for the particular violations cited.
Where a certificate action for multiple violations does not involve
qualificaticns,  but rather is solely disciplinary or punitive, a suspension
for a fixed period of days should be imposed to prevent or deter the violator
and other.persons similarly situated from carmitting similar violations in the
future . Whenever multiple violations demonstrate a lack of qualifications or
reason to believe that the certificate holder may lack qualifications, a
remedial sanction such as revocation or suspension pending demonstration of
qualifications is appropriate.

In selecting an appropriate sanction outside the normal range, various
aggravating and mitigating factors and circumstances should be considered.
These include the factors listed in FAA Order 1000.9D and FAA Order 2150.3.
With respect to individuals, the following should also be considered.

1. Significance in degree of hazard to the safety of other aircraft,
persons or property in the aircraft or on the ground, created by the
alleged violation:

2.

3.

Nature of the violation - inadvertent or deliberate:

P,ast violation history (since past compliance should be the norm,
this factor is considered only to assess the need for a greater than
normal sanction) ;

4. Alleged violator ‘s level of experience ;

5. Attitude of alleged violator:

6. Nature of activity involved - private, pubiic or commercial:

7. Ability of alleged violator to absorb the sanction: and

8. Demonstrated lack of qualifications.

NCIPE: Whenever a proposed sanction is outside the normal range of Penalties
indicated in this Table, it should be coordinated with AGC-200 (Attn:
MC-260) prior to the issuance of the initial enforcement action document.
The EIR file should contain a notation of the basis for such departure.
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The Sanction Guidance Table describes civil penalties as minimum, moderate or
maximum for a single violation of a particular regulation. These terms are
defined as follows:

(1) Violations Ccmanitted by Air Carriers (on or after 12/31/87).

Maximum $7,500-$10,000
Moderate $4,000-$7,499
Minimum $l,OOO-$3,999

(2) Violations Camnitted By Airport Operators.

Maximum $9~$1,000
Moderate $750-$899
Minimum $500-$749

(3) Violations Committed By Air Carrier Personnel.

Maximum $750-$1,000
Mcderate $550-$749
Minimum $500-$549

(4) Violations Committed By Part 125 Operators.

Maximum $75~$1,000
Mdef ate $5504749
Minimum $400-$549

(5) Violations Ccmmitted  By Part 125 Personnel.

Maximum $75~$1,000
Moderate $550-$749
Minimum $500-$549

(6) Violations Committed By General Aviation Owners,
Operators, Mechanics, Agencies, and Non-Certificated
Persons.

Maximum $750-$1,000
Moderate $550-$749
Minimum $500-$549

(7) Violations of Section 901(d) of the FAA&, Cumnitted by Persons Intending
to Board a Flight, Are Subject to a Maximum Civil Penalty of $10,000.

(8) Violations Cormnitted  By Repair Stations
and Other Institutions.

Max imum $75~$1,000
Moderate $55~$749
Minimum $4~$549
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(9) Engineering and Manufacturer Violations.

Maximum $900-$1,000
Moderate $750-$899
Minimum $500-$749

SANCTION WIDANCE TABLE

SANCTION PER VIOLATION

I. Air Carriers, Part 125 Operators and Airport Operators.

A. Maintenance Manual.

1. Failure to maintain a current
manual.

2. Failure to provide adequate
instructions and prqcedures in
manual.

3. Failure to distribute manual
to appropriate personnel.

4. Release of aircraft without
required qipnent.

B. Failure to Canply With
Airworthiness Directives.

C. OPerations Specifications.

1. Failure to cunply ‘with
inspection and overhaul
tie limitations.

2. Operations contrary to
operations specifications.

Sus. until
manuals are made
current to 7 day .sus and
thereafter until manuals
are made current.

Mod. to max. c.p.

Mod. c.p.

Max. c.p. to 7 day sus.

md. to max. c.p.

Max. c.p. to 7 day sus.

Max. c.p.
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SANCTIONPERVIOLATION

D. Failure to Provide Adequately
for Proper Servicing, Maintenance,
Repair and Inspection of
Facilities and Equipment.

E. Failure to Provide or Maintain a
Maintenance & Inspection
Organization.

F. Training Program.

1. Failure to have or maintain
an effective training program.

2. Failure to train specific
personnel adequately.

G. Failure to Insure that
Maintenance Release is Canpleted
and Signed.

H. Performance of Maintenance
by Unauthorized Persons.

I. Failure to Perform or
Improper Performance of
Maintenance.

J. Failure to Revise Air-
craft Data After Repair.

Max c.p. to sus. until
proper servicing
maintenance, repair and
inspection of facilities
and equipnent is
provided.

Max. c.p. to sus. until
an appropriate
maintenance and
inspection organization
is provided.

Max. c.p.
to sus. until canpliance
is demonstrated.

Mod. to max. c.p.

Mod. to max. c.p.

Max. c.p.

Max. c.p.

Mod. to max. c.p.

K. Records and Reports.

1. Failure to make accurate mechanical Mod. to max. c.p.
interruption sunrnary  report.

2. Failure to make available
reports of major alterations
or repairs.

Mod. to,max. c.p.
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3. Failure to make accurate mechanical
reliability reports.

4. Failure to make required
entry in aircraft log.

5. Failure to keep
maintenance records.

6. Failure to make
available pilot records.

7. Failure to make
available load manifests.

SANCTION PER VIOL&TIOtU

red. to max. c.p.

wd. to max. c.p.

Max. c.p. to 7 day sus.
and thereafter until
aircraft is in
airworthy condition.

Mod. to max. c.p.

Md. to max.. c.p.

L. Oneration of an Unairworthy
Aircraft .

l.Tachnical  non-conformity
to type certificate, but ‘no likely
effect (potential or actual) on safe
operation.

Min. c.p.

2. Non-conformity which may have an
adverse effect on safety of operation.

Mod. c.p.

3. Non-conformity which has an adverse
effect (actual or potential) on safe
operation.

Max. c.p.

M. .Servinq Alcoholic Beverages
to or Boarding a Person who
Appears to Be Intoxicated.

N. Failure to Make Available
a Seat on the Flight Deck
for Enroute Inspectors.

Max. c.p.

Max. c.p.

0. Using an Unqualified
Crmr .

Max. c.p.

P. Improperly Returninq
Aircraft to Service.

Max. c.p.
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Q. Illegal Carriage of Controlled
Substance with Knowledge of Carrier,
i.e. Knowledge of Management Personnel.

R. Security Violations.

1. Failure to properly screen
baggage or each passenger.

2. Unauthorized access to
Airport Operations Area.

3. Failure to comply with Air
Carrier Security Program 'inclties
failure to detect weapons, incendiary
and other dangerous devices).

4.Managementpersonnelcoerce,
condone, or encourage falsification
of records/reports.

5. Deliberate failure to maintain
employee records.

6. Failure to challenge.

7. Failure to test screeners or test
equipment.

8. Failure to properly train.

9. Unintentional failure to
maintain screener/CSS  test records.

10. Improper use of dosimeters.

11. Failure to display I.D.

12. Failure to manage/control I.D. System.

13. Failure to conduct background check.

14. Failure to detect test objects.

15. Failure to comply with approved or
current security program.

SANCTIQNPERVIOLATION

Rev.

M a x .  c.p.

Max. c.p.

Max. c.p.

Rev.

Max. c.p.

Mod. c.p.

I.$d. c.p.

Mod. c.p.

Min. to mod. c.p.

Min. c.p.

Min. to mod. c.p.

Max. c.p.

Min. to mod. C.p.

Max. c.p.

Max. c.p.
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SANCTICNPERVIOLATION

16. ,Failure of LEO to respond in a timely
manner. Max. c.p.

II. Personnel of Air Carriers and Part 125 Operators.

A. Maintenance Performed By
Unauthorized Personnel.

1. Without certificate.

2. Exceeding limitations.

B. Failure to Properly
Perform Maintenance.

c. Inspection Personnel.

1. Failure to make required.

2. Making improper inspection.

3. Improperly releasing an
aircraft to service.

D. F&cords and Reports.

1. Failure to make entries.
in aircraft log.

2. Failure to make entries in
worksheets.

3. Failure to sign off
work or inspection performed.

4. Failure to complete and
sign maintenance release.

5. Falsification of records
or reports.

E. I&leasing Aircraft for Service
Without Required Equipment.

Max. c.p.

30 to 45 day sus.

30 to 120 day sus.

30 to 60 day sus.

30 to 120 day sus.

30 to 60 day sus.

15 to 60 day sus.

15 to 30 day sus.

15 to 30 day sus.

15 to 30 day sus.

REV.

30 to 60 day sus.
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F. Pre-Flight.

1. Failure to use pre-flight
cockpit checklist. .

2. Failure to,check aircraft
logs, flight manifests, weather, etc.

G. Taxiing.

1. Failure to adhere to taxi
clearance or instruction.

2. Collision while taxiing.

3. Jet blast.

4. Taxiing with passenger standing..

11. Takeoff.

1.
or

2.

3.

Takeoff against instruction
clearance.

Takeoff belaw weather minimums.

Takeoff in overloaded aircraft.

I. Enroute.

1. Deviation frcm clearance
or instruction.

2. Operating VPR within clouds.

3. Operation of unairworthy
aircraft.

4. Unauthorized departure
from flight deck.

5. Operating within restricted
or prohibited area, or within
positive control area.

15 to 30 day sus.

30 to 90 day sus.

30 to 60 day sus.

30 to 120 day sus.

30 to 180 day sus.

30 to 60 day sus.

60 to 120 day sus.

60 to 120 day sus.

60 to 120 day sus.

30 to 90 day sus.

90 day sus. to rev.

30 to 180 day sus.

15 to 30 day sus.

30 to 90 day sus.
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6. Operating without
required equipment.

7. Fuel mismanagement/exhaustion. I

J. Approach to Landing.

1. Deviation fran clearance.or
instruction in terminal area.

2. Approach below weather
minim.

3. Exceeding speed limitation
in airport traffic areas.

K. Landing.

1. Landing at wrong airport.

2. Deviation from instrument
approach procedure.

3. Overweight landing.

4. Hard landing.

5. Short or long landing.

6. Wheels up landing.

7. Failure to cunply with
preferential runway system.

L. Unauthorized Admissicn
to Flight Deck.

M. Failure to Close and Icck
Cockpit Dcor.

N. Acting as Flight Crewmember
While Under the Influence of
Elquior or Drugs, or Alcoholic
Beverage Consumption within
8 hours.

sANcTIoN PER VIoLATItx

15 to 120 day sus.

30 to 150 day sus.

30 to 90 day sus.

45 to 90 day sus.

30 to 60 day sus.

90 to 180 day sus.

30 to 90 day sus.

30 to 90 day sus.

15 to 60 day sus.

30 to 180 day sus.

30 to 180 day sus.

Max. c.p. to 15 day sus.

30 to 90 day sus

Max. c.p. to 30 day sus.

Emergency rev.
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0. Denial of Authorized mtry to
Flight Deck.

P. Flight and Duty Time Limitations.

Q. Operation Without Required
Certificate or Rating.

1. Medical certificate.

2. Lack of type rating.

3. Missed proficiency check.

4. Lack of current experience.

5. Failure to have current
certificate in possession.

R. Operation with Known Physical
Disability.

III. Individuals and General Aviation - &?ners,
Pilots, Repair Stations, Maintenance Personnel.

A. Owners and Operators Other
Tha. Required Crewmembers.

l.Failure  to comply with
airworthiness directives.

2. Failure to perform or
improper performance of
maintenance, including
required maintenance'.

3. Failure to make proper
entries in aircraft logs.

4. Operation of aircraft beyond
annual, lOO-hour or progressive
inspection.

30 to 60 day sus.

15 to 90 day sus.

15 to 60 day sus.

180 day sus. to rev.

i0 to 90 day sus.

30 to 90 day sus.

Mod. c.p. to 7 day sus.

Rev.

Mod. to max. c.p.

md. to max. c.p.

Min. to mod. c.p.

Min. to mod. c.p.
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5. Operation of unairworthy
aircraft .

6. Falsification of any record.

B. Repair Stations.

1. Failure to provide adequately
for proper servicing, maintenance
repairs, and inspection.

2. Failure to provide adequate
perscnnel who can perform,
supervise and inspect woLk
for which the station is rated.

3. Failure to have enough qualified
personnel to keep up with the
volume of work.

4. Failure to maintain records of
supervisory and inspection personnel.

5.. Failure to maintain performance
records and reports.

6. Failure to insure correct calibration
of all inspection and test equipment
is accanplished at prescribed intervals.

7. Failure to set forth adequate
description of work performed.

8.Failure of mechanic to make log
entries, records or reports.

9. Failure to sign or complete
maintenance release.

10. Inspection of work performed
and approval for return to service
by other than a qualified inspector.

SANCTION PER VIOIATION

Mod. to max. c.p.

I&v.

Mod. to max. c.p.

Max. c.p. to 7 day
sus. and thereafter
until adequate personnel
are provided.

Max. c.p. to 7 day sus.
and thereafter until
certificate holder has
enough qualified
personnel.

Mod. to max. c.p.

Mod. to max. c.p.

Min. to max. c.p.

Min. to mod. c.p.

Mod. to max. c.p.

Min. to mml. c.p.

Max. c.p. to 30 day sus.
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SANCPIONPERVIOIATION

11. Failure to have an adequate
inspection system that produces
satisfactory quality control.

Mod. c.p. to 30 day sus.
and thereafter unit1 an
adequate inspection
system is attained.

12. Maintaining or altering an article
for which it is rated, without using
required technical data, equipment
or facilities.

Max. c.p. to 30 day sus.

13. Failure to perform or properly IWd. c.p. to 30 day sus.
perform maintenance, repairs, alterations,
and required inspections.

14. Maintaining or altering an airframe, Max. c.p. to rev.
powerplant, propeller, instrument, radio
or accessory for which it is not rated.

15. Failure to report defects or
unairworthy conditions to FAA in
a timely manner.

Mod. to max. c.p.

16. Failure to satisfy housing and
facility requirements.

Mod. c.p. to sus. until
housing and facility
requirements are
satisfied.

17. Change of location, housing or
facilities without advance written
approval.

Mod. c.p. to sus. until
approval is given.

18. Operating as a certificated repair
station without a repair station
certificate.

Max. c.p.

19. Failure to permit FAA to inspect. Max. c.p. to sus. until
FAA is permitted to
inspect.

c. General Aviation Maintenance Personnel.

1. Failure to revise aircraft data
after major repairs or alterations.

30 to 60 day sus.
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SANCTION PER VIOLATION

D.

2. Failure to perform or
improper performance of maintenance.

3. Failure of mechanic to properly
accanplish inspection.

4. Failure of mechanic to
record inspection.

5. Failure of IA holder to
properly accomplish inspection.

6. Failure of IA holder to record
inspection.

7. Maintenance performed by
person without a certificate.

8. Maintenance performed by
person who exceeded certificate
limitations.

9. Improper approval for
return to service.

10. Failure to make maintenance
record entries.

11. Failure to set forth adequate
description of work performed.

12. Falsification of maintenance records.

Student Operations.

1. Carrying passengers.

2. Solo flight without
required endorsement.

3. Operation on international
flight.

4. Use of aircraft in business.

30 to 120 day sus.

30 to 60 day sus.

Min. c.p. to 30 day sus.

60 to 180 day sus. of IA.
.

lkx3. c.p. to 30 day sus.
of IA

MM. to max. c.p.

15 to 60 day sus.

Wd. c.p. to 60 day sus.

Mod. c.p. to 60 day sus.

Min. c.p. to 30 day sus.

Rev.

Rev.

45 to 90 day sus.

60 to 90 day sus.

90 to 120 day sus.
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SANCIIONPERVIOLATION

5. Operation for compensation
or hire.

E. Flight Instructors.

1. False endorsement of
student pilot certificate.

2. Exceeding flight time
limitations.

3. Instruction in aircraft
for which he/she is not
rated.

F. Operational Violations.

1. Operation without valid
airworthiness or registration
certificate.

2. Failure to close flight
plan or file arrival notice.

3. Operation without valid
pilot certificate (no certificate).

4. Operation while pilot
certificate is suspended.

5. Operation without pilot or
medical certificate in personal
possession.

6. operation without valid
medical certificate.

7. Operation for canpensation or
hire without connnercial
pilot certificate.

8. Operation without type
or class rating.

Rev.

Rev.

30 to 90 day sus.

30 to 90 day sus.

30 to 90 day sus.

Mmin. action to Min.
c.p.

Max. c.p.

Emergency rev.

Admin. action to 15 day
sus .

30 to 180 day sus.

180 day sus. to rev.

60 to 120 day sus.
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9. Failure to axnply with
special conditions of
medical certificate.

10. Operation with known
physical deficiency.

11. Failure to obtain preflight
information.

12. Deviation from ATC
instruction or clearance.

13. Taxiing, takeoff, or landing
without a clearance where An:
tower is in operation.

14. Failure to maintain
radio axmnunications in
airport traffic area.

15. Failure to canply with
airport traffic pattern.

16. Operation in WA without
or contrary to a clearance.

17. Operation in ARSA without
maintaining contact with AX.

18. Failure to maintain altitude
in airport traffic area.

19. Exceeding speed limitations
in traffic area.

20. Operation of unairworthy
aircraft.

21. Failure to camply with
Airworthiness Directives.

22. Operation without required
instruments and/or equipinent.

SAIKYION PER VIOLATION

90 day sus. to rev.

90 day sus. to rev.

30 to 90 day sus.

30 to 90 day sus.

30 to 90 day sus.

30 to 60 day sus.

30 to 60 day sus.

60 to 90 day sus.

30 to 60 day sus.

30 to 60 day sus.

30 to 60 day sus.

36 to 180 day sus.

30 to 180 day sus.

30 to 90 day sus.
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23. Exceeding operating
limitations.

24. Operation within prohibited
or restricted area, or within
positive ccntrol area.

25. Failure to adhere to
right of way rules.

26. Failure to ccmply with
VEQ cruising altitudes.

27. Failure to maintain required
minimum altitudes over structures,
persons or vehicles;

a. congested area:

b. sparsely populated areas.

28. Failure to maintain
radio watch while under IFR.

29. Failure to report
compulsory reporting points.

30. Failure to display
position lights.

31. Failure to maintain
proper altimeter settings.

32. Weather operations:

a. Failure to aanply with
visibility minimums in
controlled airspace:

b. Failure to comply with
visibility minimums outside
controlled airspace:

c. Failure to ccxnply with
distance from clouds require-
ments in controlled airspace:

30 to 90 day sus.

30 to 90 day sus.

30 to 90 day sus.

30 to 90 day sus.

60 to 180 day sus.

30 to 120 day sus.

30 to 60 day sus.

30 to 60'day sus.

30 to 60 day sus.

30 to 60 day sus.

60 to 180 day sus.

30 to.120 day sus.

60 to 180 day sus.
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d. Failure to ccmply with
distance from clouds require
ments outside of controlled airspace.

33. Failure to canply With
IFR landing minimums.

34. Failure to comply with
instrument approach procedures.

35. Careless or reckless operations

a. Fuel mismanagement/exhaustion.

b. wheels up landing.

c. Short or long landing.

d. Landing on or taking off fran
closed runway.

e. Landing or taking off
fr&n ramps or other improper
areas.

f. Taxiing collision.

g. Leaving aircraft
unattended with motor
running.

h. Propping aircraft without
a qualified person at controls.

36. Passenger operations.

akape;;zon without approved
.

b. Carrying passengers who
are under the influence of
drugs or alcohol.

c. Performing acrobatics when
all passengers are not equipped
with approved parachutes.

SANCl’ION PER VIO~TION

30 to 120 day sus.

45 to 180 day sus.

45 to 180 day sus.

30 to 150 day sus.

30 to 60 day sus.

30 to 90 day sus.

30 to 60 day sus.

30 to 120 day sus.

30 to 90 day sus.

30 to 90 day sus.

30 to 90 day sus.

30 to 60 day sus.

60 to 120 day sus.

60 to 90 day sus.
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d. Use of unapproved parachutes.

e. Permitting unauthorized
parachute jumping.

f. Carrying passengers without
recent flight experience.

37. Operation while under the
influence of drugs or alcohol, or
consumption within 8 hours:

..a. Under. the influence or
d3.04 and above blood alcohol:

b. Within 8 hours.

38. Dropping of objects
fran an aircraft.

39. Unauthorized tcwing.

40. &xobatic flight on airways,
over congested areas, below
minimum altitudes, etc.

41. Falsification of applications,
certificates, records, etc.

42. Taking off with insufficient fuel.

43. Operating sc as to cause a
collision hazard.

44. Failure to produce pilot
certificate, log and records.

45. Conviction for unlawful
carriage of a controlled
substance on an aircraft.

46. Drug conviction when an aircraft
is not involved.

SANCTION PER VIOLATION

30 to 60 day sus.

30 to 90 day sus.

30 to 120 day sus.

.*v. to emergency rev.

180 day sus. to rev.

30 to 60 day sus.

30 to 60 day sus*

90 to 180 day sus.

Rev.

30 to 150 day sus.

60 to 180 day sus.

30 day sus. and
thereafter until
certificate, log, reaxds
are produced.
Il;ev.

180 day sus. to rev.
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G.

1.

2.

3.

4.

5.

6.

SANCTION PER VIO~ION ;

Admin. - $150

$300 - 1,000

$5,000 - 10,000
or trim. ref.

Securitv Violations bv Individuals.

CHECKED. BAGGAGE:

Failure to declare unloaded firearm:

Loaded firearm:

Incendiary/explosive:

NON-PASSENGERS: No intent to board.

Possession of firearm (unloaded,
unloaded with ammunition accessible,
or loaded), or other dangerous or
deadly weapon (including stun guns):

At screenina Doint:

with no aggravating circumstances

with aggravating circumstances

In sterile area:

Admin.

$500 - 1,000

with no aggravating circumstances Admin. - $500
with aggravating circumstances $750 - 1,000

Artful concealment of firearm (loaded
or unloaded) or other.dangerous

$1,000
or deadly weapon (including stun guns),
at screening point or in sterile area.

Possession of, or artful concealment of,
incendiary/explosive at screening point

$1,000
or in sterile area with no intent to
board a flight.
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SANCTION PER VIOLATION

PASSENGERS: Intent to board.

7. Possession of dangerous or deadly
weapon (including stun guns, mace, etc.
but excluding firearms and
incendiary/explosives) that would
be accessible in flight in air
transportation:

At screenina ooint:

with no aggravating circumstances

with aggravating circumstances

Admin.

$500 - 1,000

In sterile area or aboard aircraft:

with no aggravating circumstances Admin. - $500

with aggravating circumstances $750 - 1,000

8. Possession of firearm that would be
accessible in flight in air
transportation:

At screeninc Doint:

with no aggravating circumstances

unloaded/ammunition not
accessible

Admin. - $500

unloaded/ammunition accessible Admin. - $750

loaded Admin - $1,000
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SANCTION PER VIOLATION

with aggravating circumstances

unloaded/ammunition not
accessible

unloaded/ammunition accessible

loaded

In sterile area or aboard aircraft:

with no aggravating circumstances

unloaded/ammunition not
accessible

unloaded/ammunition accessible

loaded

with aggravating circumstances

unloaded/ammunition not
accessible

unloaded/ammunition accessible

loaded

9. Artful concealment of dangerous
or deadly weapon (including stun guns,
but excluding firearms and
incendiary/explosives), at
screening point, in sterile area,
or aboard aircraft.

$2,000 - 3,000

$2,500 - 5,000

$500 - 750

$750 - 1,000

$1,000 - 2,000

$1,500 - 2,500

$2,500 - 3,500

$3,500 - 7,500

$2,500 - 5,000
or trim. ref.
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10. Possession of incendiary/explosive at
screening point, in sterile area,

$5,000 - 10,000
or trim. ref.

or aboard aircraft that would be
accessible in flight in
air transportation.

11. Artful concealment of
firearm or incendiary/explosive, at
screening point, in sterile area,
or aboard aircraft.

$7,500 - 10,000
or trim. ref.

PTHER ACTS:

12. Entering sterile area after failing to
submit to screening.

Non-aggravated

Aggravated

13. Imparting or conveying false
information concerning an attempt
to do an act that would be a
crime prohibited by sec. 902(i),
(j) t (W t or '(1) .

14. Threatening overt act or other
intent to use or dangerously
display firearm,
incendiary/explosive, or other
deadly or dangerous weapon
(including stun guns).

$100 - 250

$500 - 1,000

$7,500 - 10,000

$10,000 or
trim. ref..
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SANCTION PER VIO-

15. Violation of FAA& Sections 902 (i),
(3 , (W , (1) , or (ml .

trim. ref.

Wcravatina circumstances include prior violation history
or evidence of intentional conduct.

Administrative Action can be taken in cases with mitigating
circumstances. Mitigating circumstances include such
factors as: another individual having primary
responsibility for the presence of the weapon at the
airport; concurrent state/local prosecution; the traveling
sophistication of the passenger involved; age and capacity
of the violator; or similar factors either bearing upon the
culpability of the violator or upon his compliance
disposition.

SPECIAL CONSIDERATION IN HANDGUN CASES:
October 12, 1984)'

P.L. 98-473 (eff.
added new subsection (d) to Section 901 of

the Federal Aviation Act. The legislative history is found in
the 1984 U.S. Code Congressional and Administrative News, at
pp. 3687-3688. For the related Justice Department policies and
procedures, see the United States Attorney's Manual (USAM)
g-63.000 &. sea. Section 901(d) of the Act increases the
maximum civil penalty from $1,000 to $10,000 for persons who
carry weapons or have weapons accessible to them on a flight in
air transportation or while boarding or attempting to board an
aircraft.

The recommended Table of penalties for this offense is NEVER
intended as a substitute for vigorous criminal prosecution when
warranted by the facts and circumstances and deemed appropriate
by the cognizant state and Federal authorities. Such criminal
prosecution may range from weapon forfeiture to a criminal fine
to the imposition of a sentence, suspended or otherwise.
Therefore, be alert to the following:

a. When state prosecution has been undertaken, determine
the results and consider what, if any, reduction in the
Federal civil penalty may be warranted.

b.
civil

If Federal criminal prosecution has been undertaken,
penalty action should be initiated pnlv after

coordination with the U.S. Attorney and a decision has been
made that a civil penalty is appropriate.
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b. Unloaded/ammunition
accessible.

$2,000.

c. Ioaded firearm. $2,500.

d. Artfully concealed firearm or
other intent to preclude detection,
loaded or unloaded.

$5,000 to $10,000
and criminal
referral.

e. Threatening overt act or
other intent to use or dangerously
display firearm.

$10,000 and
criminal referral.

f. Incendiary/explosive. $10,000 and
criminal referral.

*SPECIAL OWSIDERATIONS  IN HANDGUN CSE8: P.L. 98-473 (eff. October 12,
1984)’ added new subsection (d) to Section 901 of the Federal Aviation Act.
The legislative history is found in the 1984 U.S. Code mgressional and
Administrative News, at pp. 3687-3688. For the related Justice Department
policies and procedures , see the United States Attorney ’ s Manual (USAM)
9-63.000 et s

37
.’ Section 901(d) of the Act increases the maximum civil

penalty from ,000 to $10,000 for persons who carry weapons or have weapons
accessible to them on a flight in air transportation or while boarding or
attempting to board an aircraft.

The recommended Table of penalties for this offense is NEWER intended as a
substitute for vigorous criminal prosecution when warranted by the facts and
circumstances and deemed appropriate by the cognizant state and Federal
authorities. Such criminal prosecution may range from weapon forfeiture to a
criminal fine to the imposition of a sentence, suspended or otherwise.
Therefore, be alert to the following:

a. When state prosecution has been undertaken, determine the results and
consider what, if any, reduction in the Federal civil penalty may be
warranted.

b. If Federal criminal prosecution has been undertaken, civil penalty
action should be initiated only after coordination with the U.S. Attorney
and a decision has been made that a civil penalty is appropriate.

c. The case law cited in the USAM, while principally criminal, can serve
as a parallel in civil prosecutions, particularly the sections dealing
with “Deadly or Dangerous,” “Specific Intent,” “Concealment.” For a case
holding for strict liability, see U.S. v. Gutierrez, 624 F. Supp. 759 (ED
NY 1985).
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IV. Engineering and Manufacturer Violations.

A. Production Under Type
Certificate Only.

1. Failure to establish and
maintain an approved production
inspection system within 6 months
from date of issuance of type
certificate and ensure that
each product conforms to the type
design and is in condition
for safe operation. (FAR 21.123(c),
21.125, 21.127, 21.128, and 21.129).

2. Failure to maintain technical
data and drawing at the place of
manufacture, as necessary, to
determine conformity to the type
design data (FAR 21.123(b)).

B. Approved Production Inspection
System (APIS) Holders.

1. Failure to maintain an approved
inspection system that ensures that
each product conforms to the type
design (FAR 21.123(c), 21.125 and
21.130).

2. Failure to maintain an approved
inspection system that ensures
that each product is in a condition
for safe operation (FAR 21.123(c)
and 21.125).

3. Failure to maintain inspection
records for completed products and
retaining them for at least 2 years
after the product is certificated
(FAR 21.123(c) and 21.125(b) (10)).

4. Failure to flight test each
aircraft as a final check of the
operation of the completed product,
using FAA approved production flight
test procedures and flight test
check-off form (FAR 21.127).

Mod. to max. c.p.
and/or discontinue
issuance of
airworthiness (A.W.)
certificate or
approval until system
complies.

Min. to max. c.p.
and/or discontinue
until system complies.

Mod. to max. c.p. and/or
discontinue issuance
of A/W cert. or approval
until system mplies.

Mod. to max. c.p. and/or
discontinue issuance of
A/W cert. or approval
until system complies.

Mod. to max. c.p.

Mod. to max. c.p.
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5. Failure to conduct
procrtiction engines as
by FAR 21.128.

test runs on
required

6. Failure to conduct functional
tests on production propellers
as required by FAR 21.129.

C. Production Certificate Holders (In-
cluding Delegation Option Manufacturers).

1. Refusal to make individual
products available for FAA
inspections and tests (FAR
21.157 and Federal Aviation
Act of 1958, Title IX, Section
609 and Title VI, Section 901(a) (1)).

2. Failure to make information
available regarding all
delegations of authority to
subsidiary manufacturers or
suppliers (FAR 21.143(b)).

3. Failure to immediately
notify the FAA in writing of
any quality control system
changes at prime manufacturer's
lnain or outlying facilities and subsidiary
Llclrlufa&urers  or suppliers
affecting the inspection,
conformity, or airworthiness
of the product (FAR 21.147).

4. Failure to surrender a
production certificate for
cancellation upon transfer
of ownership or upon change
in location of the manufacturing
facility, from that described
in the approved (production
certificate) quality control
data (Fm 21.155 and 21.159).

5. Failure to determine that
each completed product submitted
for airworthiness certification
or approval is in conformity with the
type design and in a condition for
safe operation (FAR 21.165(b)).

Mod. to max. c.p.

Mod. to max. c.p.

Mod. to max. c.p.
or sus. of P.C.
or withdrawal
of Del Op approval.

Mod. to max. c.p.
or sus. of P.C.
or withdrawal
of Del Op approval.

Min. to max. c.p.

Mod. c.p. to rev.
of P.C.

Mod. to max. c.p. to Sus*
of P.C. pending
corrective action.
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6. Failure to maintain the approved
quality control system in coIlformity
with the data and procedures
approved for the production
certificate (FAR 21.165 (a)).

D. Technical Standard Order Authorization
Manufacturers.

1. Unauthorized display of TSO
markings on materials, parts or
appliances (FAR 21.603(a) and
Federal Aviation Act of 1958,
Title VI, Sections 601, 603(b),
609, and 610(a) (7)' Title IX,
Section 901(a) and Section 1007(a)).

2. Failure of a manufacturer holding
a Letter of Acceptance issued prior
to July 1, 1962,-to canply with FAR
21.603(b).

3. Failure to manufacture
articles in accordance with the
requirements of technical and
quality control data forming
the basis for the FAA letter
of acceptance or authorization.
(FAR 21.607(a)).

4. Failure to conduct the required
tests and inspections (FAR 21.607(b).

5. Failure to maintain a quality
control system to ensure that
articles manufactured meet the
the requirements of FAR 21.607(a).
and are in condition for safe
operation (FAR 21.607(b)).

6. Failure to prepare and maintain
a current file of cunplete
technical data and inspection
records. (FAR 21.607(c)).

r&d. to max. c.p.
to sus. of P.C.
pending corrective
action.

Max. c.p. to withdrawal
of letter or restraining
action.

Withdrawal of Letter of
Acceptance pending
corrective action.

Mod. to max. c.p.

Mod. to max. c.p.

Mod. to max. c.p. and/or
withdrawal of letter
pending corrective
action.

Min. to max. c.p. and/or
withdrawal of letter
pending correction
action.
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7. Pailure to permanently and
legibly mark each article produced
under a TSO Letter of
Authorization or Acceptance with
the information required by FAR
21.607(d).

8. Unauthorized deviation from
the performance standards
established by FAR 21.609.

9. Failure to forward infor-
mation on major or minor
design changes (FAR 21.611).

10. Failure to retain the
technical data as required
by FAR 21.613(a).

11. Refusal to permit an
authorized representative of the
FAA to inspect TSO articles,
the guality control inspection
and tests, or the manufacturing
facilities and technical data
files for TSO articles
(FAR 21.615).

12. Failure to meet the performanc?e
standards of the applicable TSO
(FAR 21.619 and 21.601).

E. Replacement or Modification Parts
Manu?acturers.

1,Nopersonmayproduce  a
modification or replacement
part for sale for installation
on a type certificated
product unless it is produced
pursuant to PMA issued under
Subpart K (FAR 21.303(a)).

Min. to mod. c.p.

Min. c.p. to withdrawal
of letter pending
corrective action.

Min. to max. c.p.

Min. to max. c.p.

Mod. to max. c.p. and/or
withdrawal of approval
letter pending
correctim.

Max. c.p. to
withdrawal of approval
letter pending
correction.

Max. c.p. to
restraining action.
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2. Failure to establish and
maintain a fabrication
inspection system to ensure
that each cqleted replacement
and/or modification part is in
conformity with approved design
data and is safe for installation
on applicable type certificated
products (FAR 21.303(h)).

3. Failure to ensure that all
inccming materials used in
the finished part are as specified
in the deisgn data (FAR 21.303(h)(l)).

4. Failure to ensure that all
incoming material is properly
identified when chemical and
physical properties cannot
otherwise be readily and accurately
determined (FAR 21.303(h)(2)).

5. Failure to ensure that all
materials subject to damage and
deterioration are suitably stored
and adequately protected (FAR
21.303(h) (3)).

6. Failure to accomplish all
processess affecting quality
and safety of the finished
product in accordance with
acceptable specifications
(FAR 21,303(h)(4)).

7. Failure to inspect parts
in process for conformity with
the design data at points in
production where accurate
determination can be made
(FAR 21.303(h) (5)).

SANCPIONPERVIOLATION

Mod. to max. c.p. and/or
withdrawal of approval
letter pending corrective
action.

Mod. to max. c.p.
and/or withdrawal of
approval letter pending
corrective action.

bbd. to max. c.p. and/or
withdrawal of approval
letter pending
corrective action.

bbd. to max. c.p. and/or
withdrawal of approval
letter pending
corrective action.

Med. to max. c.p. and/or
withdrawal of approval
letter pending
corrective action.

Mod. to max. c.p.
and/or withdrawal of
approval letter pending
corrective action.
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8. Failure to make current
design drawings readily
available to manufacturing
and inspection personnel, or
to use such drawings when
necessary (FAR 21.303(h) (6)).

9. Failure to adequately
control and obtain FAA
approval of major changes
to the basic design before
they are incorporated in the
finished part (FAR 21.97 and
21.303(h) (7)).

10. Failure to segregate and
identify rejected materials and
components in such a manner as
to preclude their use in the
finished product (FAR 21.303(h)(8)).

11. Failure to maintain and
identify inspection records with
the completed part where
practical, and retain them
in the manufacturer's file for
a period of at least 2 years
after the part has been
mmplete:~ (FAFt 21.303(h)  (9)).

12. Failure to notify the FAA
in writing within 10 days due to
relocation or expansion of
manufacturing facilities
W4R 21.303(j)).

i3. Failure to determine that
each completed part conforms to
the design data and is safe
for installation on type
certificated products (FAR 21.
303(k)).

Mod. to max. c.p. and/or
withdrawal of approval
letter pending
corrective action.

Pkxl. to max. c.p. and/or
withdrawal of approval
letter pending
corrective action.

Mod. to max. c.p. and/or
withdrawal of approval
letter pending
corrective action.

Mod. to max. c.p. and/or
withdrawal of approval
letter pending corrective
action.

Mod. to max. c.p. and/or
withdrawal of approval
letter pending corrective
action.

Mod. to max. c.p. and/or
withdrawal of approval
letter pending corrective
action.
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F. Authorized Delegation Option
Manufacturers.

1. Refusal to permit authorized Max. c.p. to sus.
employees of the Administrator to
inspect the manufacturers' organization

of approval letter of
authorization.

facilities, product, records technical
data file or service difficulty files
(FAR 21.249, 21.251, 21.277 and 21.293).

2. Failure of the manufacturer to
promptly submit the reports and
information necessary for the
issuance of an Airworthiness Directive
under Part 39 (FAR 21.277).

md. c.p. to sus.
of approval letter of
authorization.

3. Failure of the manufacturer to
place the required technical data

Min. to max. c.p.

and type inspection report in the
technical data file required by
FAR 21.293(a)(l)(i)  and FAR 21.253(a)(4).

4. Failure of the manufacturer to
determine that the production
certification requirements of
Subpart G with respect to the
new model or type are met (FAR 21.267
(b) and 21.165(b)).

5. Failure of the manufacturer to
place the manufacturing and
quality control data required by
FAR 21.143 with the data required
by FAR 21.293(a) (l)(ii) (FAR 21.267(d)).

6. Failure of the manufacturer
to determine that each aircraft
conforms to the type design and
is in a condition for safe operation
(FAR 21.273(a)).

7. Failure of the manufacturer to
ensure that employees signing
airworthiness certificates perform
or are in direct charge of inspection
and are listed on the manufacturer's
application for authorization or
amendments thereof (FAR 21.273(b)).

md. c.p. to sus.
of approval letter of
authorization.

md. to max. c.p.

Max. c.p. to sus.
of approval letter of
authorization.

Max. c.p. to SUS.
of approval letter of
authorization.
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G. Production Approval Holders.

8. Failure of the manufacturer to
determine that engines and propellers
conform to the type design, and are
in a condition for safe operation
prior to the issuance of airworthiness
approval tags. (FAR 21.271(a) ) .

1. Failure to report any
malfunction or defect specified
in FAR 21.3(c) within the time
constraints provided in FAR 21.3(e).
(FAR 21.3 (a) & (b)) .

2. Refusal to make individual parts,
facilities, data or records available
for FAA inspection. (FAR 21.33 and
Federal Aviation Act of 1958, Title
VI, Section 605(b)) .

3. Failure to submit the data
necessary for the issuance of an
airworthiness directive containing
the appropriate corrective action.
(FAR 21.99).

SANCTION PER VIOLATION

Max. c.p. to Sus.
of approval letter of
authorization.

Mod. to max. c.p.

Max. c.p. to withdrawal
of approval letter
pending corrective
actim.

Max. c.p. to withdrawal
of approval letter
pending corrective
action.
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APPFNUIX 5. Sm CIVIL ANDCRIMINAL STATUTES.

2150.3A
Appendix 5

1. EFION 602 OF THE FEWPAL AVIATION ACT OF 1958, as amended (49 U.S.C.
app. 1422)&l provides:

AIRMAN CERTIFICATES

POWERTO ISSUECFRIIFICATE

Sec. 602. (a) The Administrator is empowered to issue airman certificates
specifying the capacity in which the holders thereof are authorized to serve
as airmen in connection with aircraft.

ISSUANCE OF CERTIFICATE

(b) (1) Any person may file with the Administrator an application for an
airman certificate. If the Administrator finds, after investigation, that
such person possesses proper qualifications for, and is physically able to
perform duties pertaining to, the position for which the airman certificate is
sought, he shall issue such certificate , containing such terms, conditions,
and limitations as to duration thereof, periodic or special examinations,
tests of physical fitness, and other matters as the Administrator may
determine to be necessary to assure safety in air commerce. Except in the
case of persons whose certificates are, at the time of denial, under order of
suspension or whose certificates have been revoked within one year of the date
of such denial, any person whose application for the issuance or renewal of an
airman certificate is denied may file with the Board a petition for review of
the Administrator’s action. The Board shall thereupon assign such petition
for hearing at a place convenient to the applicant's place of residence or
employment. In the conduct of such hearing and in determining whether the
airman meets the pertinent rules, regulations, or standards, the Board shall
not be bound by findings of fact of the Administrator. At the conclusion of
such hearing, the Board shall issue its decision as to whether the airman
meets the pertinent rules, regulations, and standards and the Administrator
shall be bound by such decision: Provided, That the Administrator may, in his
.discretion, prohibit or restrict the issuance of airman certificates to
aliens, or may make such issuance dependent on the terms of reciprocal
agreements entered into with foreign governments.

l/ Note that the majority of the Federal Aviation Act of 1958, as
amen&d, has not been codified by Congress into the United States Code. As
administratively compiled in the United States Code Appendix, the "Secretary
of Transportation" has been substituted for the "Administrator" under the
authority of Section 6(c)(l) of Pub. L. 89-670. See, 49 U.S.C. app. $ 1429
note on Transfer of Functions at 1196 (1982). Thzunctions  of the Secretary
related to aviation safety (with some exceptions), including Title VI of the
FA Act were statutorily transferred back to the Administrator of the FAA. 49
U.S.C. 106(f) and (g). The act transferring the functions has been codified
by Congress into the U.S.C. See, Pub. L. 97-449, 96 Stat. 2413. The FA Act
itself, as amended, properly rxrs to the "Administrator," not to the
"Secretary of Transportation."
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(2)(A) Except as provided in subparagraphs (B) and (C), the Administrator
shall not issue an airman certificate to any person whose airman certificate
has been revoked under section 609(c).

(B) The Administrator may issue an airman certificate to any person whose
airman certificate has been revoked under section 609(c) if the Administrator
determines that issuance of such certificate will facilitate law enforcement
efforts.

(C) In any case in which the Administrator has revoked an airman
certificate of a person under section 609(c)(l) or (2) as a result of any
activity and --

(i) such person is subsequently acquitted of all charges contained
in an indictment or information which relate to controlied substances
and which arise fran such activity: or

(ii) in the case of a revocation under section 609(c) (l),. the
judgment of conviction on which the revocation is based is reversed
on appeal:

the Administrator shall issue an airman'certificate to such person if such
person is otherwise qualified to serve as an airman under this section.

FORM AND RECORDING OF CJZRTIFICA~

(c) Each certificate shall be numbered and recorded by the Administrator:
shall state,the name and address of, and contain a description of, the person
to whom the certificate is issued: and shall be entitled with the designation
of the class covered thereby. Certificates issued to all pilots serving in
scheduled air transportation shall be designated "airline transport pilot" of
the proper class.

2. SECTION 609 OF THE FEDERAt AVIATION ACT OF 1958, as amended (49 U.S.C.
app. 1429) provides:

m, SUSPU=IoN,  AND FWEATION OF CEKTIFICATES

Sec. 609.(a) The Administrator may, from time to time, reinspect any
civil aircraft, aircraft, engine, propeller, appliance, air navigation
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facility, or air agency, or may reexamine any civil airman. If, as a result
of any such reinspection or reexamination, or if, as a result of any other
investigation made by the Administrator, he determines that safety in air
ccmmerce or air transportation and the public interest requires, the
Administrator may issue an order amending, modifying, suspending, or revoking,
in whole or in part, any type certificate, production certificate,
airworthiness certificate, airman certificate, 'air carrier operating
certificate, air navigation facility certificate (including airport operating
certificate), or air agency certificate. Prior to amending, modifying,
suspending, or revoking any of the foregoing certificates, the Administrator
shall advise the holder thereof ai to any charges or other reasons relied upon
by the Administrator for his proposed action and, except in cases of
emergency, shall provide the holder of such a certificate an opportunity to
answer any charges and be heard as to why such certificate should not be
amended, modified, suspended, or revoked. Any person whose certificate is
affected by such an order,of the Administrator under this section may appeal
the Administrator's order to the Board and the Board may, after notice and
hearing, amend, modify, or reverse the Administrator's order if it finds that
safety in air comnerce or air transportation and the public interest do not
require affirmation of the Administrator's order. In the conduct of its
hearings the Board shall not be bound by findings of fact of the
Administrator. The filing of an appeal with the Board shall stay the
effectiveness of the Administrator's order unless the Administrator advises
the Board that an emergency exists and safety in air commerce or air
transportation requires the irmnediate  effectiveness of his order, in which
event the order shall remain effective and the Board shall finally dispose of
the appeal within sixty days after being so advised by the Administrator. The
person substantially affected by the Board's order may obtain judicial review
of said order under the provisions of section 1006, and the Administrator
shall be made a party to such proceedings.

VIOLATION OF CEXTAIN LAWS

(b) The Mministrator, in his discretion, may issue an order amending,
modifying, suspending, or revoking any airman certificate upon conviction of
the holder of such certificate of any violation of subsection (a) of section
13 of the Fish and Wildlife Act of 1956, regarding the use or operation of an
aircraft.

TRANSPORTATION, DISTFUBUTION, AND0IHERACI'IVITIES  REUYIEDTO
a3mLLED SUBST~

(c) (1) The Administrator shall issue an order revoking the airman
certificates of any person upon conviction of such person of a crime
punishable by death or imprisonment for a term exceeding one year under a
State or Federal law relating to a controlled substance (other than a law
relating to simple possession of a controlled substance), if the Administrator
determines that (A) an aircraft was used in the ccmmission of the offense or
to facilitate the commission of the offense, and (B) such person served as an
airman, or was on board such aircraft, in connection with the canmission of
the offense or the facilitation of the commission of the offense. The
Administrator shall have no authority under this paragraph to review the issue
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of whether an airman violated a State or Federal law relating to a controlled
substance.

(2) The Administrator shall issue an order revoking the airman
certificates of any person if the Administrator determines that (A) such
person knowingly engaged in an activity that is punishable by death or
imprisonment for a term exceeding one year under a State or Federal law
relating to a controlled substance (other than any law relating to simple
possession of a controlled substance), (B) an aircraft was used to carry out
such activity or to facilitate such activity, and (C) such person served as an
airman, or'was on board such aircraft, in connection with such activity or the
facilitation of such activity. The Administrator shall not revoke, and the
National Transportation Safety Board on appeal under paragraph (3) shall not
affirm the revocation of, a certificate under this paragraph on the basis of
any activity if the holder of the certificate is acquitted of all charges
contained in an indictment or information which relate to controlled
substances and which arise from such activity.

(3) Prior to revoking an airman certificate under this subsection, the
Administrator shall advise the holder thereof of the charges or any reasons
relied upon by the Administrator for his proposed action and shall provide the
holder of such certificate an opportunity to answer any charges and be heard
as to why such certificate should not be revoked. Any person whose
certificate is revoked by the Administrator under this subsection may appeal
the Administrator's order to the National Transportation Safety Board and the
Board shall, after notice and a hearing on the record, affirm or reverse the
Administrator's order. In the conduct of its hearings, the National
Transportation Safety Board shall not be bound by findings of fact of the
Administrator. The filing of an appeal with the National Transportation
Safety Board shall stay the effectiveness of the Administrator's order unless
the Administrator advises the Board that safety in air commerce or air
transportation requires the immediate effectiveness of his order, in which
event the order shall remain effective and the Board shall finally dispose of
the appeal within sixty days after being so advised by the Administrator. The
person substantially affected by the National Transportation Safety Board's
order may obtain judicial review of such order under the provisions of section
1006, and the Administrator shall be made a party to such proceedings.

(4) For purposes of this subsection, the term "rontrolled substance" has
the meaning given such term by section 102(6) of the Controlled Substances Act
(21 U.S.C. 820(6)).

(5) Upon request of a Federal or State law enforcement official, the
Administrator may waive the requirements of paragraphs (1) and (2) that an
airman certificate of any person be revoked if the Administrator determines
that such waiver will facilitate law enforcement efforts.
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3. SEXXION 610 OF THE FEDERAL AVIATION ACI OF 1958, as amended (49 U.S.C.
1430) provides:

PROHIBITIONS

VIOLATIONS OF TITLE

Sec. 610. (a) It shall be unlawful--

(1) For any person to operate in air commerce any civil aircraft for
which there is not currently in effect an airworthiness certificate, or in
violation of the terms of any such certificate.

(2) For any person to serve in any capacity as an airman in connection
with any civil aircraft, aircraft engine, propeller or appliance used or
intended for use, in air corranerce without an airman certificate authorizing
him to serve in such capacity, or in violation of any term, condition, or
limitation thereof, or in violation of any order, rule, or regulations issued
under this title:

(3) For any person to employ for service in connection with any civil
aircraft used in air commerce an airman who does not have an airman
certificate authorizing him to serve in the capacity for which he is employed;

(4) For any person to operate as an air carrier without an air carrier
operating certificate, or in violation of the terms of any such certificate:

(5) For any person to Operate aircraft in air commerce in violation of
any other rule, regulation, or certificate of the Administrator under this
title: and

(6) For any person to operate a seaplane or other aircraft of United
States registry upon the high seas in contravention of the regulations
proclaimed by the President pursuant to section 1 of the Act entitled "An Act
to authorize the President to proclaim regulations for preventing collisions
at sea" , approved October 11, 1951 (Public Law 172, Eighty-second Congress, 65
States. 406);

(7) For any person holding an air agency or production certificate, to
violate any term, condition, or limitation thereof, or to violate any order,
rule, or regulation under this title relating to the holder of such
certificate:

(8) For any person to operate an airport without an airport operating
certificate required by the Administrator pursuant to section 612, or in
violation of the terms of any such certificate: and

(9) For any person to manufacture, deliver, sell, or offer for sale, any
aviation fuel or fuel additive in violation of any regulation prescribed under
section 601(e).
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4. SECTION 901 OF TBE FEUERAL AVIATION ACT OF 1958, as amended (49 U.S.C.
app. 1471) provides:

CMLPENALTIES

SAFETY, ECONCtQC,AND~TALO~S~

Sec. 901. (a)(l) Any person who violates (A) any provision of title III,
IV., V, VI, VII, or XII, or of section 1114, of this Act, or any rule,
regulation, or order issued thereunder, or under section 1002(i), or any term,
condition, or limitation of any permit or certificate issued under title IV,
or (B) any rule or regulation issued by the Postmaster'General  under this Act,
shall be subject to a civil penalty of not to exceed $1,000 for each such
violation, except that the amount of such civil penalty shall not exceed
$10,000 for each such violation which relates to the transportation of
,hazardous  materials. If such violation is a continuing one, each day of such
violation shall constitute a separate offense. The amount of any such civil
penalty which relates to the transportation of hazardous material shall be
assessed by the Secretary or his delegate, upon written notice upon's finding
of violation by the Secretary, after notice and an opportunity for a hearing.
In determining the amount of such penalty, the Secretary shall take into
account the nature, circumstances, extent, and gravity of the violation
committed and, with respect to the person found to have committed such
violation, the degree of culpability, any history of prior offenses, ability
to pay, effect on ability to continue to do business, and such other matters
as justice may .reguire. The amount of any such civil penalty for any'
violation of any provision of title IV of this Act, or any rule, regulation,
or order issued thereunder, or under section 1002(i) of this Act, or any term,
condition, or limitation of any permit or certificate issued under title IV
shall,be assessed by the Board only after notice and an opportunity for a
hearing and after written notice upon a finding of violation by the Board.
Judicial review of any order of the Board assessing such a penalty may be
obtained only pursuant to section 1006 of this Act. This subsection shall not
apply to members of the Armed Forces of the United States, or those civilian
employees of the Department of Defense who are subject to the provisions of
the Uniform Code of Military JustTce, while engaged in the performance of
their official duties: and the appropriate military authorities shall be
responsible for taking any necessary disciplinary action with respect thereto
and for making to the Administrator or Board, as appropriate, a timely report
of any such action taken.

(2) Any civil penalty may be comprised-by the Secretary of Transportation
in the case of penalties provided for in subsections (c) and (d; OF this
section or violations of title III, V, VI, or XII of this Act, or any rule,
regulation, or order issued thereunder or by The National Transportation
Safety Board in the case of violations of title VII of this Act, or any rule,
regulation, or order issued thereunder, or by the Postmaster Genera? in the
case of regulations issued by him. The amount of such penalty when finally
determined or fixed by order of the-Board, or the amount agreed upon in
compromise, may be deducted from any sums which the United States owes to the
person charged.
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(b) Iir case an aircraft is involved in such violation and the violation
is by the owner or person in command of the aircraft, such aircraft shall be
subject to lien for the penalty: Provided, That this subsection shall not
apply to a violation of a rule or regulation of the Postmaster General.

(c) Whoever imparts or conveys or causes to be imparted or conveyed false
information, knowing the information to be false.and under circumstances in
which such information may reasonably be believed, concerning an attempt or
alleged attempt being made or to be made, to do any act which would be a crime
prohibited by subsection (i), (j), (k), or (1) of section 902 of this Act,
shall be subject to a civil penalty of not more than $10,000 which shall be
recoverable in a civil action brought in the name of the United States.

(d) Except for law enforcement officers of any municipal or State
government or officers or employees of the Federal Government, who are
authorized or required within their official capacities to carry arms, or
other persons who may be so authorized under regulations issued by the
Administrator, whoever while aboard, or while attempting to board, any
aircraft in, or intended for operation in, air transportation or intrastate
air transportation, has on or about his person or his property a concealed
deadly or dangerous weapon, which is, or would be, accessible to such person
in flight shall be subject to a civil penalty of not more than $10,000 which
shall be recoverable in a civil action brought in the name of the United
States.

5. SECTION 902 OF TEE FEDERAL AVIATION ACT OF 1958, as amended (49 U.S.C.
app. 1472), provides:

GENEBALI

Sec. 902. (a) Any person who knowingly and willfully violates any
provision of this Act (except titles III, V, VI, VII, and XII), or any order,
rule, or regulation issued by the Administrator or by the Board under any such
provision or any term, condition, or limitation of any certificate or permit
issued under title IV, for which'no penalty is otherwise provided in this
section or in section 904, shall be deemed guilty of a misdemeanor and upon
conviction thereof shall be deemed guilty of a misdemeanor and upon conviction
thereof shall be subject for the first offense to a fine of not more than
$500, and for any subsequent offense to a fine of not more than $2,000. If
such violation is a continuing one, each day of such violation shall
constitute a separate offense.

FORmERYOFCERIIFICATEZ5ANDFALSEMARKINGOFAIRCRAET

(b) (1) Except as provided in paragraph (2), any person who knowingly and
willfully forges, counterfeits, alters, or falsely makes any certificate
authorized to be issued under this Azt, or knowingly sells, uses, attempts to
use, or possesses with the intent to use any such fraudulent certificate, and
any person who knowingly and willfully displays or causes to be displayed on
'any aircraft , any marks that are false or misleading as to the nationality or
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registration of the aircraft, shall be subject to a fine of not exceeding
$1,000 or to imprisonment not exceeding three years, or to both such fine and
imprisonment.

(2)(A) 'Any person who violates paragraph (1) of this subsection (other
than by selling a fraudulent certificate) with the intent to conmit a crime
punishable by death or imprisonment for a term exceeding one year under a
State or Federal law relating to a controlled substance (other than any law
relating to simple possession of a controlled substance) shall be subject to a
fine not exceeding $25,000 or to imprisonment not exceeding five years, or
both.

(B) Any person who violates paragraph (1) of this subsection by selling a
fraudulent certificate with the knowledge that the purchaser intends to use
such certificate in connection with the ccmmission  of a crime punishable by
death or imprisonment for a term exceeding one year under a State or Federal
law relating to controlled substances (other than any law relating to simple
possession of a controlled substance) shall be subject to a fine not exceeding
$25,000 or to imprisonment not exceeding five years, or both.

(C) For purposes of this paragraph, the term 'controlled substance" has
the meaning given such term by section 102(6) of the Controlled Substances Act
(21 U.S.C. app. 802(6)).

IN'EIU?EREN@WITHAIRNAVIGATION

(c) A person shall be subject to a fine of not exceeding $5,000 or to
imprisonment not exceeding five years, or to both such fine and imprisonment,
who--

(1) with intent to interfere with air navigation, within the United
States, exhibits within the United States any light or signal at such place or
in such manner that is likely to be mistaken for a true light or signal
established pursuant to this Act, or for a true light or signal in connection
with an airport or other air navigation facility: or

(2) after due warning by the Administrator, continues to maintain
any misleading light or signal; or

(3) knowingly removes, extinguishes, or interferes with the
operation of any such true light or signal.

GRANi'INGORREEIVINGRE8ATES

(d) (1) Any air carrier, foreign air carrier, or ticket agent, or any
officer, agent, employee, or representative thereof, who shall, knowingly and
willfully, offer, grant, or give, or cause to be offered, granted, or given,
any rebate or other concession in violation of the provisions of this Act, or
who, by any device.or means, shall, knowingly and willfully, assist, or shall
willingly suffer or permit, any person to obtain transportation or services
Subject to this Act at.less than the rates, fares, or charges lawfully in
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effect, shall be deemed guilty of a misdemeanor and, upon conviction thereof,
shall be subject for each offense to a fine of not less than $100 and not more
than $5,000.

(2) Any person who, in any manner or by any device, knowingly and
willfully solicits, accepts, or receives a refund or remittance of any portion
of the rates, fares, or charges lawfully in effect for the air transportation
of property, or for any service in connection therewith, or knowingly
solicits, accepts, or receives any privilege, favor, or facility, with respect
to matters required by the Board to be specified in currently effective
tariffs ap licable-to the air transportation of property, shall be fined not
less than %100, nor more than $5,000, for each offense.

FAILURE 'IQ FILE FW?Ol?PS: FALSIFICATION OF RExxlRDS

(e) Any air carrier, or any officer, agent, employee, or representative
thereof, who shall, knowingly and willfully, fail or refuse to make a report
to the Board or Administrator as required by this Act, or to keep or preserve
accounts, records, and memoranda in the form and manner prescribed or approved
by the Board or Administrator, or shall, knowingly and willfully, falsify,
mutilate, or alter any such report, account, record, or memorandum, shall be
deemed guilty of a misdemeanor and, upon conviction thereof, be subject for
each offense to a fine of not less than.$lOO and not more than $5,000.

DIVULGING INKEMATION

(f) If the Administrator or any member of the Board, or any officer or
empioyee of either, shall knowingly and willfully divulge any fact or
ir:rormation  which may come to his knowledge d:lring the course of an
'examination of the accounts, records;and memoranda of any air carrier, or
\,!>ich is withheld frcm public disclosure under section 1104, except as he may
be directed by the Administrator or the Board in the case of information
t.:.jerec! to be withheld by either, or by a court of competent jurisdiction or a
judge thereof, he shall upon conviction thereof be subject for each offense to
a fine of not mOre than $5,000 or imprisonment for not more than two years, or
both: Provided, That nothing in this section shall authorize the withholding
of information by the Administrator or Board from the duly authorized
committees of the Congress.

FW?usALToTDST1FY

(9) Any person who shall neglect or refuse to attend and testify, or to
answer any lawful inquiry, or to produce books, papers, or documents, if in
his power to do so, in obedience to the subpoena or lawful requirement of the
E;ioard or Administrator, shall be guilty of a misdemeanor and, upon conviction
thereof, shall be subject to a fine of not less than $100 nor more than
$5,000, or imprisonment for not more than one year, or both.
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HAZARDOUS MATERIALS

(h)(l) In carrying out his responsibilities under this Act, the Secretary
of Transportation may exercise the authori,ty  vested in him by section 105 of
the Hazardous Materials Transportation Act to provide by regulation for the
safe transportation of hazardous materials by air.

(2) A person is guilty of an offense if he willfully delivers or causes
to be delivered to an air carries or to the operator of a civil aircraft for
transportation in air commerce, or if he recklessly causes the transportation
in air cosnnerce of, any shipment, baggage, or other property which contains a
hazardous material, in violation of any rule, regulation, or requirement with
respect to the transportation of hazardous materials issued by the Secretary
of Transportation under this Act. Upon conviction, such person shall be
subject, for each offense, to a fine of not more than $25,000, imprisonment
for a term not exceed 5 years, or both.

(3) Nothing in this subsection shall be construed to prohibit or regulate
the transportation by any individual, for personal use, of any firearm (as
defined in paragraph (4) of section 232 of title 18, United States Code) or
any ammunition therefor.

AIRCRAFT PIRACY

(i) (1) Whoever commits or attempts to ccnnmit aircraft piracy, as herein
defined, shall be punished--

(A) by imprisonment for not less than 20 years; or

(B) notwithstanding the provisions of 18 U.S.C. 3559(b), if the
death of another person results from the canmissicn  or attempted camnission of
the offense, by death or by imprisonment for life.

(2) As used in this subsection, the term "aircraft piracy" means any
seizure or exercise of control, by force or violence or threat of force or
violence, or by any other form of intimidation, and with wrongful intent, of
an aircraft within the special aircraft jurisdiction of the United States.

(3) An attempt to camnit aircraft piracy shall be within the special
aircraft jurisdiction of the United States even though the aircraft is not in
flight at the time of such attempt if the aircraft would have been within the
special aircraft jurisdiction of the United States had the offense of aircraft
piracy been completed.

(j) Whoever, while aboard an aircraft within the special aircraft
jurisdiction of the United States, assaults, intimidates, or threatens any
flight crew member or flight attendant (including any steward or stewardess)
of such aircraft, so as to interfere with the performance by such member or
attendant of his duties or lessen the ability of such member or attendant to
perform his duties, shall be fined not more than $10,000 or imprisoned not
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more than twenty years, or both. Whoever in the canmission of any such act
uses a deadly or dangerous weapon shall be imprisoned for any term of years or
for life.

CERTAINCRIMl3SABOARDAIRCRAFTFLIGIiT

(k)(l) Whoever, while aboard an aircraft within the special aircraft
jurisdiction of the United States, commits an act which, if committed within
the special maritime and territorial jurisdiction of the United States, as
defined in section 7 of title 18,.United  States Code, would be in violation of
section 113, 114, 661, 662, 1111, 1112, 1113, 2031, 2032, or 2111 of such
title 18 shall be punished as provided therein.

(2) Whoever, while aboard an aircraft within the special aircraft
jurisdiction of the United States, conunits an act, which, if committed in the
District of Columbia would be in violation of section 9 of the Act entitled
"An Act for the preservation of the public peace and the protection of
property within the District of Columbia" , approved July 29, 1892, as amended
(D.C. Code, sec. 22-1112), shall be punished as provided therein.

CARRYINGWEAPONSOREXPILXIVESABCARDAIRCMFI

(l)(l) With respect to any aircraft in, or intended for operation in air
transportation or intrastate air transportation, whoever--

(A) while aboard, or while attempting to board such aircraft has on
or about his person or his property a concealed deadly or dangerous weapon
which is, or could be, accessible to such person in flight:

(B) has placed, attempted to place, or attempted to have placed a
loaded firearm aboard such aircraft in baggage or other property which is not
accessible to passengers in flight: or

(C) has on or about his person , or who placed, attempted to place,
or attempted to have placed aboard such aircraft any bomb or similar explosive
or incendiary device:

shall be fined not more that $10,000 or imprisoned not more than one year, or
both.

(2) Whoever willfully and without regard for the safety of human life, or
with reckless disregard for the safety of human life, shall canmit an act
prohibited by paragraph (1) of this subsection, shall be fined not more that
$25,000 or imprisoned not more than five years, or both.

(3) Paragraph (l)(A) of this subsection shall not apply to law
enforcement officers .of any municipal or State government, or officers or
employees of the Federal Government, who are authorized or required within
their official capacities to carry arms , or to persons who may be authorized,
under regulations issued by the Administrator, to carry deadly or dangerous
weapons in air transportation or intrastate air transportation: nor shall it
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apply to persons transporting weapons (other than loaded firearms) contained
in baggage which is not accessible to passengers in flight if the presence of
.such weapons has been declared to the air carrier.

(4) For purposes of this subsection--

(A) the term "firearm" means any starter gun and any weapon which is
designed to or has been converted to expel any projectile by the action of an
explosive: and

(B) the term "loaded firearm" means any firearm which has a
cartridge, a detonator, or power in the chamber, magazine, cylinder, or clip
of such firearm.

FALSEINEQWATIONAND'%REATS

(m)(l) Whoever willfully and maliciously, or with reckless disregard for
the safety of human life, imparts or conveys or causes to be imparted or
conveyed false information, knowing the information to be false and under
circumstances.in which such information may reasonably be believed, concerning
an attempt or alleged attempt being made or to be made, to do any 4ct which
would be a felony prohibited by subsection (i), (j), (k), or (1) of this
section, shall 'be fined not more than $25,000 or imprisoned not more than five
years, or both.

(2) Whoever imparts or conveys or causes to be imparted or conveyed any
threat to do an act which would be a feiony prohibited by subsection (i), (j),
(k), or (1) of this section with an apparent determination and will to carry
the threat into execution shall be fined not more than $25,000 or imprisoned
not more than five years, or both.

AIRCRAFT PIRACY OUTSIDE SPECIAL AIRCRAFT JURISDICI'ION OF THE
UNITED STATES

(n)(l) Whoever aboard an aircraft in flight outside the special aircraft
jurisdiction of the United States,commits "an offense", as defined in the
Convention for the Suppression of Unlawful Seizure of Aircraft, and is
afterward found in the United States shall be punished--

(A) by imprisonment for not less than 20 years: or

(B) notwithstanding the provisions of 18 U.S.C. 3559(b), if the
death of another person results from the cammission or attempted ccmmission  of
the offense, by death or by imprisonment for life.

(2) A person commits "an offense" , as defined in the Convention for the
Suppression of Unlawful Seizure of Aircraft when, while aboard and aircraft in
flight, he-- -

(A) unlawfully, by force or threat thereof, or by any other form of
intimidation, seizes, or exercises control of, that aircraft, or attempts to
perform any such act: or
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(B) is an accomplice of a person who performs or attempts to perform
any such act.

(3) This subsection shall only be applicable if the place of takeoff or
the place of actual landing of the aircraft on board which the offense, as
defined in paragraph (2) of this subsection, is committed is situated outside
the territory of the State of registration of that aircraft.

(4) For purposes of this subsection an aircraft is considered to be in
flight from the moment when all tne external doors are closed following
embarkation until the moment when one such door.is opened for disembarkation,
or in the case of a forced landing, until the competent authorities take over
responsibility for the aircraft and for the persons and property aboard.

INVESTIGATIONS BY FEDERAL BUREAU OF INVESTIGATION

(0) Violations of subsections (i) through (n), inclusive, of this section
shall be investigated by the Federal Bureau of Investigation of the Department
of Justice.

I- WITH AIRCRAFT ACCIDENT INVESTIGATION

(p) Any person who knowingly and without authority removes, conceals, or
withholds any part of a civil aircraft involved in an accident, or any
property which was aboard such aircraft at the time of the accident, shall be
subject to a fine of no less that $100 nor more than $5,000, or imprisonment
for not more than one year, or both.

TRANSPORPING CONTROLLED SUBSTANCES WITHOUT AIRMAN CERTIFICATE

(q) Any person who knowingly and willfully serves in any capacity as an
airman without an airman certificate authorizing him to serve in such
capacity, in connection with the transportation by aircraft of any'controlled
substance, where (1) such transportation is punishable by death or
imprisonment for a term exceeding one year under a State or Federal law or is
provided in connection with any act that is punishable by death or
imprisonment for a term exceeding one year under a State or Federal law
'relating to controlled substance (other than any law relating to simple
possession of a controlled substance), and (2) such person has knowledge of
such transportation, shall be subject to a fine not exceeding $25,000 or to
imprisonment not exceeding five years, or to both such fine and imprisonment.
For purposes of this subsection, the term "controlled substance" has the
meaning given such term by section 102(6) of the Controlled Substances Act
(21 U.S.C. 802(6)).

SlXXJREDAREASOFAIRl?ORTS

(r)(l) Violation. It shall be unlawful for any person to knowingly and
willfully enter an aircraft or an airport area that serves air carriers or
foreign air carriers contrary to security requirements established pursuant to
section 315 or 316 of this Act.
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(2) General penalty. Upon conviction of a violation of paragraph (l), a
person shall be sub'ect to imprisonment for a term not to exceed 1 year or a
fine not to exceed ii1,000, or both.

(3) Penalty for violations in connection with felonies. If any person
violates paragraph (1) of this subsection with the intent to canmit in the
aircraft or secured area an act punishable as a felony under Federal or State
law, such person shall be subject to imprisonment for a term not to exceed 10
years or a fine not to exceed $10,000, or both.

6. TITLE XII -SECURITY PRovIsIoNs.

PURPOSE

Sec. 1201. The purpose of this title is to establish security provisions
which will encourage and permit the maximum use of the navigable air space by
civil aircraft consistent with the national security.

SECURITY coNTIK)L CF AIR TRAFFIC

Sec. 1202. In the exercise of his authority under section 307(a) of this
Act, the Administrator, in consultation with the Department of Defense, shall
establish such zones or areas in the airspace of the United States as he may
find necessary in the interests of national defense, and by rule, regulation,
or order restrict or prohibit the flight of civil aircraft, which he cannot
identify, locate, and control with available facilities, within such zones or
areas.

PENALTIES

Sec. 1203. In addition to the penalties otherwise provided for by this
Act, any person who knowingly or willfully violates any provision of this
title, or any rule, regulation, or order .issued thereunder shall be deemed
guilty of a misdemeanor, and upon conviction thereof, shall be subject to a
fine of not exceeding $10,000 or to imprisonment not exceeding one year, or to
both such fine and imprisonment.

7. SECTION 110 OF THE HAZARDOUS MATERIALS TRANSPOM'ATION ACT (49 U.S.C.
app. 1809), provides:

$110 Penalties

(a) Civil. (1) any person (except an employee who acts
without knowledge) who is determined by the Secretary, after notice and an
opportunity for a hearing, to have knowingly committed an act which is a
violation of a provision of this title or of a regulation issued under this
title, shall be liable to the United States for a civil penalty. Whoever
knowingly commits an act which is a violation of any regulation, applicable to
any person who transports or causes to be transported or shipped hazardous
materials, shall be subject to a civil penalty of not more than $10,000 for
each violation, and if any such violation is a continuing one, each day Of
violation constitutes a separate offense. Whoever knowingly comnits an act
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which is a violation of any regulation applicable to any person who
manufactures, fabricates, marks, maintains, reconditions, repairs, or tests a
package or container which is represented, marked, certified, or sold by such
person for use in the transportation in commerce of hazardous materials shall
be subject to a civil penalty of not more than $10,000 for each violation.
The amount of any such penalty shall be assessed by the Secretary by written
notice. In determining the amount of such penalty, the Secretary shall take
into account the nature, circumstances, extent, and gravity of the violation
committed and, with respect to the person found to have committed such
violation, the degree of culpability, any history of prior offenses, ability
to pay, effect on ability to continue to do business, and such other matters
as justice may require.

(2) Such civil penalty may be recovered in an action brought by the
Attorney General on behalf of the United States in the appropriate district
court of the United States or, prior to referral to the Attorney General, such
civil penalty may be compromised  by the Secretary. The amount of such
penalty, when finally determined (or agreed upon in compromise), may be
deducted from any sums owed by the United States to the person charged. All
penalties collected under this subsection shall be deposited in the Treasury
of the United States as miscellaneous receipts.

(b) Criminal. A person is guilty of an offense if he
willfully violates a provision of this title or a regulation issued under this
title. Upon conviction , such person shall be subject, for each offense, to a
fine of not mOre than $25,000, imprisonment for a term not to exceed 5 years,
or both.

8. SECl’ION 517 OF THE AIRFORT ANU AIRWAY IMP- ACT OF 1982 (49
U.S.C. app. 2216), provides:

$517 False statements
Any officer, agent, or employee of the United States, or any office, agent, pr
employee of any public agency, or any person, association, firm, or
corporation who, with intent to defraud the United States-

(1) knowingly makes any false statement, false representation, or
false report as to the character, quality, quantity, or cost of the material
used or to be us&, or the quantity or quality of the work performed or to be
performed, or the costs thereof, in connection with the submission of plans,
ma=, specifications, contracts, or estimates of project costs for any project
submitted to the Secretary for approval under this title:

(2) knowingly makes any false statement, false representation, or
false report or claim for work or materials for any project approved by the
Secretary under this title: or

(3) knowingly makes any false statement or false representation in
any report or certification required to be made under this title:

shall, upon conviction thereof, be punished by imprisonment for not to exceed
five years or by a fine of not to exceed $10,000, or by both.
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9. SELECPEU SKYIONS FROM TITLE 18, UNITED STATES CODE, provide:

18 U.S.C. $32. Destruction of aircraft or aircraft facilities

(a) Whoever willfully--

(1) sets fire to, damages, destroys, disables, or wrecks any
aircraft in the special aircraft jurisdiction of the United States or any
civil aircraft used, operated, or employed in interstate, overseas, or foreign
air cOllPnerce:

(2) places or causes to be placed a destructive device or substance
in, upon, or in proximity to, or otherwise makes or causes to be made
unworkable or unusable or hazardous to work or use, any such aircraft, or any
part or other materials used or intended to be used in ccnnection.with  the
operation of such aircraft, if such placing or causing to be placed or such
making or causing to be made is likely to endanger the safety of any such
aircraft:

(3) sets fire to, damages, destroys, or disables any air navigation
facility, or interferes by force or violence with the operation of such
facility, if such fire, damaging, destroying, disabling, or interfering is
likely to endanger the safety of any such aircraft in flight:

(4) with the intent to damage, destroy, or disable any such
aircraft, sets fire to, damages, destroys, or disables or places a destructive
device or substance in, upon, or in proximity to, any appliance or structure,
ramp, landing area, property, machine, or apparatus, or any facility or other
material used, or intended to be used, in connection with the operation,
maintenance, loading , unloading or storage of any such aircraft or any cargo
Carrie: or intended to be carried on any such aircraft;

(5) performs an act of violence against or incapacitates any
individual on any such aircraft, if such act of violence or incapacitation is
likely to endanger the safety of such aircraft:

(6) canmunicates information, knowing the information to be false
and under circumstances in which such information may reasonably be believed,
thereby endangering the safety of any such aircraft in flight: or

(7) attempts to do anything prohibited under paragraphs (1) through
(6) of this subsection:
shall be fined not more than $100,000 or imprisaned not more than twenty years
or both.

(b) Whoever willfully--

(1) performs an act of violence against any individual on board any
civil aircraft registered in a country other than the United States while such
aircraft is in flight, if such act is likely to endanger the safety of that
aircraft;
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(2) destroys a civil aircraft registered in a country other than the
United States while such aircraft is in service or causes damage to such an
aircraft which ren&ts that aircraft incapable of flight or which is likely to
endanger that aircraft's safety in flight:

(3) places or causes to be placed on a civil aircraft registered in
a country other than the United States while such aircraft is in service, a
device or substance which is likely to destroy that aircraft, or to cause
damage to that aircraft which renders that aircraft incapable of flight or
which is likely to endanger that aircraft's safety in flight; or

(4) attempts to commit an offense described in paragraphs (1)
through (3) of this subsection: shall, if the offender is later found in the
United States, be fined not more than $100,000 or imprisoned not more than
twenty years, or both.

(c) Whoever willfully imparts or conveys any threat to do
an act which would violate any of paragraphs (1) through (5) of subsection (a)
or any paragraphs (1) through (3) of subsection (b) of this section, with an
apparent determination and will to carry the threat into execution shall be
fined not more than $25,000 or imprisoned not more than five years, or both.

18 U.S.C. $35. Imparting or conveying false information.

(a) Whoever imparts or conveys or causes to be imparted or conveyed false
information, knowing the information to be false, concerning an attempt or
alleged attempt being made or to be made, to do any act which would be a crime
prohibited by this chapter 118 USCS $0 31 et seq.] or chapter 97 Cl8 USCS $$
1991, 19921 or chapter 111 [18 USCS $$ 2271 et seq.] of this title shall be
subject to a civil penalty of not more than $1,000 which shall be recoverable
in a civil action brought in the name of the United States.

(b) Whoever willfully and maliciously, or with reckless disregard for the
safety of human life, imparts or conveys or causes to be imparted or conveyed
false information, knowing the information to be false, concerning an attempt
or alleged attempt being made or to be made, to do any act which would be a
crime prohibited by this chapter 118 USCS 6s 31 et seq.] or chapter 97 Cl8
USCS $5 1991, 19921 or chapter 111 118 USCS $9 2271 et seq.] of this
title-shall be fined not more than $5,000, or imprisoned not more than five
years, or both.

18 U.S.C. CRAPTRR l7A~NCARRIEROPERATIoNUNDERTHE  INFLUENCEOF~OL
ORDRUGS

9341. Definitions
As used in this chapter, the term 'c-n carrier' means a rail carrier,

a sleeping car carrier, a bus transporting passengers in interstate connmzrce ,
a water common carrier, and an air common carrier.

Page 17



2150. ;A 12114188
Appendix 5

$342. Operation of a common carrier under the influence of alcohol or
drugs.

Whoever operates or directs the operation of a common carrier while under
the influence of alcohol or drugs , shall be imprisoned not more than five
years or fined not more than $10,000, or both.

$343. Presumptions.

For purposes of this chapter--

(1) an individual with a blood alcohol content of .lO or more shall
be conclusively presumed to be under the influence of alcohol: and

(2) an individual shall be conclusively presumed to be under the
influence of drugs if the quantity of the drug in the system of the individual
would be sufficient to impair the perception, mental processes, or motor
functions of the average individual.

(3) identification documents (other than those issued lawfully for
the use of the possessor) or false identification documents:

(4) knowingly possesses an identification document (other than one
issued lawfully for the use of the possessor) or a false identification
doc&ent, with the intent such document be used to defraud the United States;
or

(5) knowingly produces, transfers, or possesses a document-making
implement with the intent such document-making implement will be used in the
production of a false identification document or another document-making
implem-nt which will be so used:

(6) possesses an identification document that is or appears to be an
identification document of the United States which is stolen or produced
without authority knowing that such document was stolen or produced without
authority:

or attempts to do so, shall be punished as provided in subsection (b) of this
section.

(b) The punishment for an offense under subsection (b) of
this section is--

(1) a fine of not more than $25,000 or imprisonment for not more
than five years , or both, if the offense is--

(A) the production or transfer of an identification document or
false identification document that is or appears to be--

(i) an identification document issued by or under the
authority of the United States; or
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(ii) a birth certificate, or a driver's license or
personal identification card;

(B) the production or transfer Of more than five identification
documents or false identification document : or

(C) an offense under paragraph (5) of such subsection;

(2) a fine of not more than $15,000 or imprisonment for not more
than three years, or both, if the offense is--

(A) any other production or transfer of an identification
document or false identification document: or

(B) an offense under paragraph (3) of such subsection: and

(3) a fine of not more than $5,000 or imprisonment for not more than
one year, or both in any other case.

(c) The circumstances referred to in subsection (a) of this section is
that--

(1) the identification document or false identification document is
or appears to be issued by or under the authority of the United States or the
document-making implement is designed or suited for making such an
identification document or false identification document:

(2) the offense is an offense under subsection (a)(4) of this
section: or

(3) the production, transfer, or possession prohibited by this
section is in or affects interstate or foreign commerce, or the identification
document, false identification document, or document-making implement is
transported in the mail in the course of the production, transfer, or
possession prohibited by this section

(d) As used in this section--

(1) the term "identification document" means a document made or
issued by or under the authority of the United States Government, a State,
political subdivision of a State, a foreign government, political subdivision
of a foreign government, an international quasi-governmental organization
which, when completed with information concerning a particular individual, is
of a type intended or commonly accepted for the purpose of identification of
individuals:

(2) the term "produce" includes alter, authenticate, or assemble:

(3) the term "document-making implement" means any implement or
impression specially designed or primarily used for making an identification
document, a false identification document, or another document-making
implement:
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(4) the term "personal identification card" means an identification
document issued by a State or local government solely for the purpose of
identification: and

(5) the term "State" includes any State of United States, the
District of Columbia, the Commonwealth of Puerto Rico, and any other
possession 9or territory of the United States.

(e) This,section does not prohibit any lawfully authorized investigative,
protective, or intelligence activity of a law enforcement agency of the United
States, a State, or a political subdivision of a State, or of an intelligence
agency of the United States, or any activity authorized under title V of the
Organized Crime Control Act of 1970 (18 U.S.C. note prec. 3481) [note prec 18
USCS $ 34811.

18 U.S.C. $506. Seals of departments or agencies.

Whoever falsely makes, forges, counterfeits, mutilates, or alters the seal
of any department or agency of the United States: or

Whoever knowingly uses, affixes, or impresses any such fraudulently made,
forged, counterfeited, mutilat.ed , or altered seal to or upon any certificate,
instrument, conmission, document, or paper, of any description: or

Whoever, with fraudulent intent, possesses any such seal, knowing the same
to have been so falsely made, forge, counterfeited, mutilated, or altered-

Shall be fined not mOre than $5,000 or imprisoned not more than five
years, or both.

18 U.S C. ,$lOOl. Statements or entries generally.

Whoever, in any matter within the jurisdiction of any department or agency
of the United States knowingly and willfully falsifies, conceals or cwers up
by any trick, scheme, or device a material fact, or makes any false,
fictitious or fraudulent statements or representations, or makes or uses any
false writing or document 1inowing the same to contain any false, fictitious or
fraudulent statement or entry, shall be fined not more than $10,000 or
imprisoned not more than five years, or both.'

18 U.S.C. 1018. Official certificates or writings.

Whoever, being a public officer or other person authorized by any law of
the United States to make or give a certificate or other writing, knowingly
makes and delivers as true such a certificate or writinq, containing any
statement which he knows to be false, in a case where the punishment thereof
is not elsewhere expressly provided by law, shall be fined not more than $500
or imprisoned not more than one year, or both.
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18 U,S.C. $1028. fraud and related activity in connection with identification
documents.

(a) Whoever, in a circumstance described in subsection (c)
of this section--

(1) knowingly and without lawful authority produces an
identification document or a false identification document:

(2) knowingly transfers an identification document or a false
identification document knowing that such a document was stolen or produced
without lawful authority:

(3) knowingly possesses with intent to use unlawfully or transfer
unlawfully five or more

18 U.S.C. $1505. Obstruction of proceedings before departments, agencies, and
connnittees.

Whoever, with intent to avoid, evade, prevent, or obstruct compliance, in
whole or in part, with any civil investigative demand duly and properly made
under the Antitrust Civil Process Act, willfully withholds,' misrepresents,
removes from any place, conceals, covers up, destroys, mutilates, alters, or
by other means falsifies any documentary material, answers to written
interrogatories, or oral testimony, which is the subject of such demand: or
attempts to do so or solicits another to do so: or

' Whoever corruptly, or by threats or force , or by any threatening letter or
communication influences, obstructs, or impedes or endeavors to influence,
obstruct, or impede the due and proper administration of the law under which
any pending proceeding is being had before any department or agency of the
United States, or the due and proper exercise of the power of inquiry under
which any inquiry or investigation is being had by either House, or any
conunittee  of either House or any joint cormuttee of the Congress-

Shall be fined not more than $5,000 or imprisoned not more than five
years, or both.
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